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CURRENT TOPICS. 


One might naturally think that it would not 
be difficult to determine whether a writing 
was a contract or not but it seems that the 
parties in Westervelt v. Demarest had to go 
to the Supreme Court of New Jersey to have 
it decided that the publication by savings 
bank directors that ‘‘directors and stockhold- 
ers are personally responsible for its debts,’’ 
does not constitute a contract with those who 
may make deposits; but if the statement is 
false it lays the foundation for an action for 
deceit alone. Said the court in its decision: 


**A contract is an agreement inter partes, for suffi- 
cient consideration, to do or not to doa particular 
act. It is manifest that the essential features of a 
contract are not present here. The publication was a 
mere representation that a certain fact existed, which 
cannot, in legal contemplation, be viewed as an 
agreement, without utterly disregarding the distinc- 
tion between an ex parte statement and a contract. If 
the published statement had been that stockholders 
alone were personally responsible, the idea that there- 
by a contract arose on the part of the directors that 
the stockholders were personally liable, would not 
even have been suggested. The fact that the adver- 
tisement included the directors in the asserted liabil- 
ity cannot transform a mere representation into a bar- 
gain. The language used contains no undertaking 
that the directors will pay future depositors. It does 
not purport to create any liability whatever, or to en- 
ter into any engagement, but asserts that a liability 
already existed. It is not in the form of a present un- 
dertaking or agreement to pay. If a contract, it em 
braces in its terms both directors and stockholders. 
No authority appears to charge the latter with such an 
obligation; the language used is inapt and insufficient 
for that purpose, and could not have been so intended 
or understood. 





Who is there who has not seen bungling 
work done of the description of that done by 
a Massachusetts jury lately in consequence 
of their ignorance of the law in a suit against 
several for the sume tort. Kinney v. Habich, 
was a suit for malicious prosecution. At the 
trial in the Superior Court the jury were in- 
structed to seal up whatever verdict was ar- 
rived at by them, and then to separate, both 
of which they did. On the coming in of the 
jury on the next morning the verdict was 

pened, srd wee in tle folluwirg foim: 
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**Superior Court, 


Suffolk, ss. April Term, A. D. 1883. 


No. 2781, 
Kenney, Plaintiff. Habich et al., Defendants. 
The jury find for the plaintiff, and assess damagesin 
the sum of 
$ 2,000.00 Two thousand dollars against Habich. 
$ 1,000.00 One thousand dollars against Rueter. 
$1,000 00 One thousand dollars against Sinclair. 
$1,000.00 One thousand dollars against King. 
$100.00 One hundred dollars against Bowles. 
$150.00 One hundred and fifty dollars against 
Hitchcock. 


$5,250.00. 


Lucius P. Leonard. 
Foreman of the jury.’’ 


The judge stated to the jury that the form 
of their verdict indicated that they misunder- 
stood the instructions of the court as to dam- 
ages, and that each of the defendants who 
was found to have participated in the alleged 
wrong was liable for the entire damages ; and 
inquired of the foreman whether the jury, be- 
fore making up their verdict, agreed upon the 
entire damages which the plaintiff had suffer- 
ed, to which the foreman answered in the af- 
firmative. The judge then asked whether the 
several sums found against the several de- 
fendants in the verdict were fractional parts 
of that sum found as the entire damages, and 
whether the aggregate of those several sums 
was the sum intended by them as compensa- 
tion for the joint wrong done to the plaintiff. 
The foreman answered, “‘Yes.’’ The jury 
were then asked whether they all agreed to 
the answers of their for.man, and they all re- 
plied affirmatively. The judge then instruct- 
ed the clerk to prepare another verdict 
against these defendants, by adding together 
as damages the several sums named in the 
first verdict. The verdict was then exhibited 
to each of the jurors in comparison with the 
former verdict, assented to by them, signed by 
the foreman, and affirmed as their verdict, 
and both papers were retained together upon 
the files in the case by order of the court. 
During all these proceedings the jury remain- 
ed in their seats ; and the defendants exeepted 
to these proceedings. 

Morton, J., in delivering the opinion of the 
Supreme Judicial Court, seitiog aside the 
verdict, said: 


**We are of opinion that there was an irregularity 
in the rendering and recording the veidict in this 
case which entitles the defendants against whom it 
was rendered to a new trial. The verdict demon- 
strates that the jury conducted their deliberations and 
rendered the verdict under a misapprehension of the 
jaw as laid down to them inthe charge of the presid- 
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ing judge. Under such circumstances, the safe and 
proper course was for the cuurt to again instruet them 
as to the law, and request them to further deliberate 
upon the case. It was the right of the defendants to 
have the jury consider their case with a full knowl- 
edge of the law applicable to it, and with opportun- 
ity for full freedom of discussion. There is danger 
that this right might have been impaired by the 
course pursued by the court, in interrogating the 
jury and preparing a verdict for them in open court 
where no discussion or comparison of views was prac- 
tieable. This is not a case of the correction, by direc- 
tion of the court, of a mere formal error in a verdict. 
Here the verdict as rendered and the verdict as 
amended and recorded oT in substance and in legal 
effect. It was competent for the court to send the 
jury out again with proper instructions, and this was 
the only course which would fairly preserve all the 
rights of all parties. Brown v. Dean, 1238 Mass. 254; 
Pritchard vy. Hennessey, 1 Gray, 294.’’ 





We recently published a decision of the 
Supreme Court of Illinois whi¢h we supposed 
was consonant with the general view as to the 
comity owed to other States with regard to the 
enforcement of their insolvent laws. In 
Rhaum v. Pearce (18 Cent. L. J. 491), 
doubtless every one remembers that the court 
refused to give effect to the law of Pennsyl- 
vania vesting a defendant’s property in trus- 
tees upon attachment even as against a citi- 
zen of Pennsylvania itself. It may be that 
New England courts believe that a more 
sisterly feeling should prevail between the 
States, for the Supreme Court of New 
Hampshire in its recent recent decision in 
Eddy v. Winchester took a contrary view of 
the effect to be given to the insolvent laws of 
Massachusetts as to property located in New 
Hampshire, as against a citizen of Massachu- 
setts. The plaintiff attached the goods of 
the defendant, an insolvent debtor in the lat- 
ter State, and moved for judgment, notwith- 
standing the protest of the assignee of the 
defendant. The court in disallowing the mo- 
tion said : 

The plaintiff and defendant being citizens of Massa- 
chusetts, the plaintiff shows no superior equity which 
sheuld enable him to appropriate the property at- 
tached in this State exclusively to the payment of bis 
own debt. Upon the principle of comity, the rights 
of our own citizens not bei: g involved, we do not feel 
inclined to make such disposition of this cause as 
would defeat the application of the property at- 
tached to the payment of all the insolvent’s creditors 
under the law of his own State, provided the assignee 


takes the necessary steps to accomplish that re- 
sult. 


If it subsequently appeared that the as- 
signee did not intend to appropriate this 





property to the payment of all the creditors, 
the suit might be continued and the plaintiff 
allowed to obtain satisfaction of his debt , but 
if the assignee insisted upon his rights com- 
ity compelled them to recognize them. 








PROOF OF FOREIGN LAWS AND THE 
LAWS OF OTHER STATES. 





Il. 

RULE V.—The term ‘‘law’’ within Rule I 
is restricted to the common law of the forum; 
or the commercial law (a) and does not em- 
brace the statute law of the forum (b).1 


IWustration. 
A. 


I. An aetion is brought in Massachusetts to re- 
cover a payment of freight made in advance to an 
owner of a ship for freight. The charter party 
was made in Scotland. The common law of En- 
gland is that a payment of freight in advance can- 


1 Kinney v. Hosea, 8 Harr. (Del.) 77 (1840); Baug- 
han v. Graham, 1 How. (Miss.) 220 (1835); State v. 
Twithy, 2 Hawks 441 (1823); Mason v. West, Breeze, 
16 (1822); Johnson v. Chambers, 12 Ind. 102 (1859); 
Davis v. Rogers, 14 Ind. 424 (1860); Wakeman v. 
Marquaud, 5 Mart. (N. 8.) 270 (1826); Walker v. Max- 
well, 1 Mass. 103 (1804); Legg v. Legg, 8 Mass 99 
(1811); Harper v. Hampton, 1 Harr. & J. 623 (1805); 
Gordon v. Ward, 16 Mich. 363 (1868); Kennett v. Ayer 
11 Mich. 181 (1863); Crane v. Hardy,1 Mich. 56 (1848) ; 
Leak v. Elliott, 4 Mo. 450 (1836); Hite v. Lenhert, 7 
Mo. 22 (1841); Wilson v. Cockrill, 8 Mo. 7 (1843); 
Seymour v. Sturgess, 26 N. Y. 185 (1862); McCulloch 
v. Norwood, 58 N. Y. 567 (1874); Chapin v. Dobson, 
78 N. Y. 74 (1879); Locke v. Huling, 24 Tex. 
811 ~ (1859); Territt v. Woodruff, 19 Vt. 
182 (1847); Lincoln v. Battelle, 6 Wend. 476, 
(1831); Chanoine v. Fowler, 3 Wend. 178 (1829); 
Holmes vy. Broughton,10 Wend. 75 (1833); Hull v. Au- 
gustine, 23 Wis. 383 (1868); Walsh v. Dart, 12 Wis. 
635 (1860) Kenyan v.Smith.24 Ind. 11 (1865); People v. 
Lambert, 5 Mich. 356 (1858): Ramsey v. McCauley, 2 
Tex. 190 (1849); Spann v. Crummerford, 20 Tex. 216 
(1857 ) Some cases seem to hold a different doctrine. 
Hickman v. Alpaugh, 21 Cal. 228 (1862); Hill v.Grigs- 
by, 32 Cal. 55 (1867); Martin v. Hazard Powder Co., 2 
Col. 597 (1875); Smith v. Smith, 19 Gratt. 545 (1869); 
Allen v. Watson, 2 Hill (S C.) 319 (1834); Bean v. 
Briggs, 4 Iowa, 464 (1857); Crafts v. Clark, 38 Iowa, 
287 (1874); Harris v. Allmitt, 12, La. 465 (1838); Atkin. 
son v. Atkinson, 15 La. Ann. 491 (1860); Conolly v, 
Riley, 25 Md 402 (1866); Harper v. Harper, 1 H. & Me 
H. Md. 687; Gardner v. Lewis,7 Gill, 377; Campbell.v. 
Miller, 3 Mart. (N.S ) 149 (1824); Smoot y. Baldwin, 
1 Mart. (N. S.) 528 (1823) Brunohall v. Van Campen, 8 
Minn. 18 (1862); Crozer v. House, 8 La. 458 (1882); 
Monroe v. Douglass. 5 N. Y. 452 (1851); Messuepr v. 
Lewis, 20 Tex. 219 (1867); Greene v. Rigely, 23 Tex. 
539 (1859): Rape v. Heaton, 9 Wis. 388 (1450). As to 
interest on money Cooper v. Reaney.4 Minn.528 (1860): 
Desmyer v. McDonald, 4 Minn. 515 (1860). The mat, 
ter is regulated by statute in Kentucky. Thomas v 
Beckman, B. Mon. 34 (1840). ; , 
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not be recovered back. The common law of Mas- 
sachusetts is different. The presumption is that 
the law of Scotland is like that of Massachusetts.* 


The charter party in the case before us it 
was said in Case I ‘“‘was made in Scotland, 
and is therefore a contract to be governed by 
the law of Scotland, if that law differs from 
the law of Massachusetts, and not by the law 
of this commonwealth. We do not find that 
the precise point has ever been expressly ad- 
judicated by any Scottish court, nor has any 
case been cited which is a direct authority in 
point. The defendants have relied in argu- 
ment upon a series of English decisions 
which are more or less at variance with the 
decisions of this court upon the subject, and 
upon citations of Scotch authorities to show 
that the mercantile law of Scotland is gener- 
ally the same with that of England. But 
while we can have no doubt that the decis- 
ions of English courts would be regarded as 
of the highest authority by any Scotch tribu- 
nal upon a question of commercial law, we 
do not find that these decisions are binding 
upon the courts of Scotland. The question 
is not one of local jurisprudence, but of the 
construction and effect of a commercial con- 
tract on which the rule adopted by any local 
tribunal, if it seems to be erronious upon 
general principles,must be confined to the ju- 
risdiction within which it is made.* The 
general doctrine of the English cases, al- 
though they do not seem to be wholly con- 
sistent or founded on any clear and uniform 
principle, appears to be thut a payment of 
freight in advance cannot be recovered back, 
unless it is made to appear affirmatively that 
it was intended by the parties merely asa 
loan. Butas we do not regard these deci- 
sions as correct in principle we must treat 
them as indicating a local peculiarity of En- 
glish law which is not to be extended beyond 
the jurisdiction in which it is shown to have 
been adopted. It appears to us inconsistent 
not only with sound principles of construc- 
tion in the interpretation of the contract to 
which it applies, but also irreconcilable with 
the general principles relating to affreightment 
which have been deelared by the judges 
and approved text writers of Scotland. 


2 Chase v. Alliance Ins. Co. 9 Allen, 311 (1864).) 
8 Wood v. Corl, 4 Metc. 203; Cribbs v. Adams, 13 
Gray 597. 





In State v. Cobb‘ it was said: ‘‘The bonds 
endorsed by the State being made payable in 
Boston where we must presume the com- 
mercial law is unaffected by legislation, etc.’’ 
In an Illinois case the court says: ‘‘If it had 
appeared upon its face or had been shown by 
evidence that the contract was made in anoth- 
er State or country, in the absence of proof 
to the contrary, we must presume that 
there were laws in that country, regulating 
trade, commerce and the buying and selling 
of property, and that a sale may be made 
upon credit, and notes given by purchasers 
and that they were sanctioned by the local 
law.’’5 In anumber of cases it has been held 
that in commercial transactions the law of an- 
other State is presumed to be the same as the 
law of the forum.® Thus in every State the 
presumption is that in every other State three 
days grace is allowed on bills of exchange and 
promissory notes.? In Dollfus v. Fresh® it 
was held that the law of New York as to days 
of grace on commercial paper would be pre- 
sumed to be law in France. 


Illustrations. 
B. 

I. Ina New York court a declaration of trust 
executed in Michigan was sought to be enforced. 
Such trusts were enforceable in New York by the 
provisions of a statute. There was no presump- 
tion that such a statute was in force in Michi- 
gan. 

Il. In New York it is contended that a certain 
contract, void for usury in New York is also void 
in Vermont where it was made. There is no pre- 
sumption that the statute concerning usury has 
been enacted in Vermont.” 


Il. Inanaction brought in New York ona 
contract made in Pennsylvania, the plea was that 
it was void because not in writing. The presump- 
tion was that no writing was required in Penn- 
sylvania as none was neceasary at common law." 


IV. A parol contract to sell lands made in Illi- 
nois is sought to be enforced in Michigan. It is 


4 64 Ala. 167 (1879). 

5 Smith v. Whitaker, 23 Ill. 367 (1860). 

6 Bemis v. McKenzie, 13 Fla. 553 (1870); Leaven- 
worth v. Brockway, 2 Gill, 201 (1842) Cribbs v. 
Adams, 13 Gray, 597 (1859). 

7 Wood v. Corl, 4 Mete. 203 (1842). 

81 Denio, 367 (1845). 

9 Throop v. Hatch, 3 Abb. Pr. 27 (1856); Forbes v. 
Seannell, 13 Cal. 278 (1859). 

10 Pomeroy v. Ainsworth, 22 Barb. 118 (1856) ; City 
Savings Bk. v. Bidwell, 29 Barb. 825 (1859); McCraney 
v. Alden, 46 Barb. 274 (1866.) 

1t White v. Knapp, 47 Barb. 549 (1867); Hougataling 
v. Ball, 19 Mo. 84 (1853). 
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objected that to be valid it should be in writing. 
The presumption is that the laws of Illinois do 
not require this.” 

Vv. Asues B in Missouri for slander in saying 
that he had to leave Indiana fer “burning a 
barn.”’ There is no presumption that ‘burning a 
barn”’ was a crime in Indiana, and this not being 
proved the action will not lie.“ 

VI. An action is brought in New York for 
damages (given by statute in that State) resulting 
from a death caused by negligence of a railroad 
on the Isthmus of Panama in the Republic of 
New Grenada. The action will not lie for there 
is no presumption that such an amendment to the 
common law is in force in New Grenada.* 


VII. Anaction is brought in New York on a note 
made in Florida. The defence is usury. It ap- 
pears by the laws of New York a contract reserv- 
ing more than seven per cent. is usurious, and the 
note bears eight per cent. The presumption is 
that it is valid in Florida.» 


VII. A note made and payable in New York was 
sued on in Massachusetts. It was proved to have 
been made on Sunday. There is no presumption 
that a statute like that of Massachusetts is in force 
in New York, and the note is valid.'* 


In case Lit was said: ‘‘Do the statutes 
of this State, or does the common law as‘it 
existed in the absence of any legislation,or at 
the time of the separation of this country 
from England, prevail in other States of the 
Union by presumption of law. There is a 
want of precision in the language of some of 
the cases which would lead us to suppose 
upon a cursory examination that our courts 
have intended tw decide that in the absence of 
any evidence of what the laws of other States 
are, it will be presumed that they are the same 
as the laws of this State, without distinguish- 
ing whether the common law or a statute of 
the State should give the rule. It will be 
conceded that our statutes have no extra ter- 
ritorial force, and as they cannot have as the 
statutes of this State any binding force out 
of this State, the presumption must of neces- 
sity be that the other Statesof the Union did, 
at the same time that we acted upon the sub- 
ject, make the same changes in the law which 
we did if we come to the conclusion that the 
statute laws of all the States are presumed to 
be the same as our own. This would be a 


12 Ellis v. Maxson, 19 Mich. 186 (1869). 

18 Bundy v. Hart, 46 Mo. 462 (1870). 

14 Whitford v. Panama R. Co. 23 N. Y. 465 (1861). 
15 Cutler v. Wright, 22 N. Y. 472 (1860). 

6 Murphy v. Collins, 121 Mass. 6 (1876). 





presumption violent in the extreme as a pre- 
sumption of fact and should not be enter- 
tained except upon the clearest authority. It 
is well established that the common law is 
presumed to have originally existed in all the 
States of the Union, except perhaps in those 
which had been before becoming members of 
the Union, subject to another code and system 
of laws,and it is a well established presumption 
of law that things once proved to have ex- 
isted in a particular condition continue in the 
condition until the contrary is established by 
evidence either direct or presumptive. Each 
State having the sole power to legislate 
for itself and change the common law therein 
by act of the legislature,it would seem to fol- 
low that until there were some proof that the 
common law had by legislation ceased to be 
the law of the land it would be presumed 
to be in force. 1 see no foundation for 
the presumption that because one State 
has seen fit to dispense with the rule 
of the common law, and _ provide 
others for the government of its citizens up- 
on a given subject the legislature of every 
other State has been like minded. I speak 
now of those matters which are known to, 
and in the absence of an overruling statute, 
are governed by the common law. There are 
matters in relation to which the common law 
does not speak, which are regulated solely by 
statute, and in regard to some of these mat- 
ters it is not impossible that our statute may 
be presumed to be the same as those of the 
other States or rather the laws of other 
States, in the absence of evidence, presumed 
to be the same as those of our own.’’ And in 
a case very like case I, but decided one year 
later!” it was said: ‘‘The true rule assumes 
to be founded on a probability that it will 
lead to the actual truth, and is not a technic- 
al rule forced upon courts against their con- 
viction of what is right. Until the contrary 
is proved it is more likely to be true than 
false that the laws of another State are the 
same as ours, as to contracts relating to per- 
sonal estate, and as to commercial matters 
particularly ; and that where the common law 
is known to prevail, it is construed there as 
it is with us, whether relating to land or per- 
sonal property. So also interest is now con- 
sidered as much an incident toa loan of 


17 Wright v. Delafield, 23 Barb. 498 (1857). 

















THE CENTRAL LAW JOURNAL. 





245 








money as rent is to the letting of a house or 
lands. Itis therefore an assumption most 
compatible with truth, that interest at some 
rate is allowed in every State. Although the 
rate of interest therefore is fixed by statute, 
yet, as some rate is universal, our courts 
must allow some rate; and if the parties fur- 
nish no better guide to the truth, the court 
assumes ours to be the legal interest in com- 
puting the amount to be recovered. But 
when we introduce what we know to be a new 
law (as is our statute) respecting trusts it 
would be a perversion of reason to pretend to 
infer that as soon as we placed the new law 
‘on our statute book, every other State in the 
Union would adopt the same law. Slavery 
was abolished here in 1826. It would be a 
bold proposition that we should infer that it 
was thenceforth abolished in all the other 
States in which it was proved to have pre- 
viously existed. Within the present century 
we have adopted laws giving priority to con- 
veyances of lands according to the order of 
time in which they are recorded; creating 
liens in favor of mechanics ; at one time mak- 
ing banking a monopoly, afterward opening 
it to all under certain restrictions. Many of 
the States have by express statute adopted 
similar laws. He would be a very unwise 
man, who inferring that our sister States had 
conformed their laws to ours should make his 
investments accordingly. And it would be 
no less unwise and unjust in a court to make 
the same inference and on it to determine the 
rights of parties. Any conclusion which 
shocks reason and common sense cannot be 
founded on correct rules cf evidence.’’ 

In case III it was said: ‘‘Assuming that 
the contract is void in consequence of not 
being in writing, it is so by reason of the 
statute of frauds of this State. By the com- 
mon law it was a valid contract and there is 
no evidence that by any statute of the State 
of Pennsylvania, such a contract was required 
to be evidenced by writing. We are not at 
liberty to indulge in any presumption as to 
what the legislation of another State or coun- 
try has been or what statutes it may have 
enacted. To presume that the statute law of 
another State is the same as that of our own, 
would be, as it seems to me, the height of ab- 
surdity. In a given case the statutes may be 
and they may not be cimilar to ours. If they 
are, and a party wishes to avail himself of 








them in the courts of this State, it is a very 
easy thing to prove it. That we have a par- 
ticular statute containing particular provi- 
sions is not any evidence—not even prima 
facie—that another State has a statute with 
like provisions. Were it otherwise it would 
follow that we are bound to presume that 
every one of our sister States has enacted all 
the general laws contained in our massive 
volumes of session laws ; and by the same rule 
the courts of each State would be bound to 
presume the same thing in regard to the stat- 
utes of each of the other States. The rule as 
I have always understood it to exist in this 
State is that where there is no evidence to the 
contrary, it will be presumed that the com- 
mon lawis in force in each of the other 
States, except possibly the State of Louisi- 
ana, and that no such presumption will pre- 
vail in regard to statute or written law. If 
the common law has been abrogated, changed 
or modified by a statute of another State it 
must be proved.”’ 

In case IV it was said: ‘‘A parol contract 
to sell lands was good at common law. It is 
only made void by statute. If we should 
make any presumption in the absence of evi- ~ 
dence, as to the provisions of any foreign 
laws, it would be that they conform in sub- 
stance to the general principles of the com- 
mon law. How universally we could make 
such a presumption it is not necessary to con- 
sider. We certainly cannot presume that the 
legislature of another State has adopted all of 
our statutes and therefore we must have 
proof before we can know that they have 
passed any statute.”’ 

In case V it was said: ‘‘It may be said 
that the courts of each State should assume 
all acts to be criminal in other States that are 
made so by the statutes of their own State, 
but this would be an assumption not only 
contrary to the traditions and practice of 
courts, but contrary also to the known fact; 
and if it be also said that burning a barn is a 
crime of such moral turpitude that we should 
assume it to be a punishable offense, that 
must depend upon circumstances. If the 
charge involve such a burning as to make it by 
our statute arson in the first or second degree 
the remark would apply, for that would be a 
crime at common law, and no foreign statute 
need be alleged or proved. But many of 
our Western barns are in the open field and 
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of trifling value, some being built of poles 
and straw, and their destruction would in- 
volve less of the moral elements of crime than 
some mere trespasses.”’ 

In case VI it was said: ‘*The courts do not 
in general take notice of the laws of a foreign 
country except so far as they are made to ap- 
_ pear by proof. In the absence however of 
positive evidence as to the law of another 
country, our laws indulge in certain presump- 
tions. Prima facie a man is entitled to per- 
sonal freedom and the absence of bodily res- 
traint, and to be exempt from physical vio- 
lence to his person everywhere. Hence, if 
one bring a civil action for false imprison- 
ment or for an assault and battery committed 
abroad, he need not in the first instance, of- 
fer any proof that such acts are unlawful and 
entitle the injured party to a recompense in 
damages in the place where they were in- 
flicted ; for the courts will not presume the 
existence of a state of law in any country by 
which compensation is not provided for such 
injuries. And where the condition of the 
law of another State becomes material and no 
evidence has been offered concerning it, our 
courts will presume that the general princi- 
ples of the common law which we always con- 
sider to be consonant to reason and natural 
justice prevail there. But no such presump- 
tion prevails respecting the positive statute 
law of the State. There is generally no prob- 
ability in point of fact and there is never any 
presumption of law that other States or coun- 
tries have established precisely or substan- 
tially the same arbitrary rules which the do- 
mestic legislature has seen fit to enact. In 
applying these remarks to the present case, 
we are brought to the conclusion that the 
statutes under which this action is instituted 
do not, so far as we know or can assume, 
form any portion of the law of New Grenada 
where the facis constituting the supposed 
cause of action occurred. These statutes 
have introduced a principle wholly unknown 
to the common law, namely, that the value of 
a man’s life to his wife or next of kin, con- 
stitutes with a certain limitation as to amount, 
a part of his estate which he leaves behind 
him to be administered by his personal rep- 
resentatives. The contrary doctrine, to-wit, 
that a cause of action existing for such a 
wrong in favor of the party injured dies with 
him, and forms no part of the succession to 





which his wife and kindred are entitled was 
so well established as to form one of the 
standing maxims of the law.’’ 

In case VII it was said: ‘‘As the rate of 
interest inserted in the note exceeds the rate 
allowed in this State, the defendant’s counsel 
insists that the note is prima facie usurious. 
He relies upon the ordinary presumption that 
the laws of a foreign State, nothing being 
shown to the contrary, correspond with our 
own, and claims that it was incumbent upon 
the plaintiff to repel this presumption by 
proof that the law of Florida allowed interest 
at the rate mentioned in the note. I doubt 
whether the presumption relied upon extends 
to a case of this kind. Our statute of usury 
is highly penal. It forfeits the entire debt. 
At common law the contract would be per. 
fectly good. We are not I think called upon 
to presume that foreign States have adopted 
all our penal legislation.’’ 

‘“*The contract,’’ it was said in Case VIII, 
‘twas not void by the common law, and there 
is no presumption that the law of another 
State corresponds with a statute of this Com- 
monwealth.’’ 

‘*In the absence of any proof to the con- 
trary, we must presume that (the English com- 
mon law) without any modification other than 
such as was produced by our revolution, and 
by our political institutions in general, still 
prevail in another State. Such modifications 
as may have been made by her legislative 
acts, cannot be judicially known to us, and 
must be shown by proof.’’1* 


RULE VI.—And a rule of the common 
law to which exceptions have been made by the 
courts will not be presumed to be in force in 
tact in the foreign State or country. 


lilustrations. 


An action was brought in Maine by A against 
B for a quantity of salt placed ina store in New 
Brunswick. It appeared that the salt had been 
seized for rent. The court would not presume 
that all property in New Brunswick placed on the 
lands of another was liable to distress for rent in 
arrear.!9 


It was said that the courts of this State 
could not presume that a rule of the common 
law to which so many exceptions had been 


18 Newton v. Coeke, 10 Ark. 169 (1849). 
19 Owen v. Boyle, 15 Me. 147; 82 Am: Dec. 148 
(1888) ; Smith v. Gould, 4 Moore P. C. 26, (1842). 
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made in favor of trade and commerce was in 
force in its original vigor, in another country. 
‘‘There are many and important exceptions to 
the general law of distress, made in favor of 
trade and commerce. In a case in which the 
whole doctrine was much examined, it was 
decided that goods of the principal in the 
hands of his factor were not liable to be dis- 
trained for the factor’s rent.2° For like rea- 
sons it has been held that property deposited 
by a broker in a warehouse upon a wharf for 
safe custody to wait an opportunity to sell, 
was not liable to be distrained for rent due 
from the wharfinger.24_ And the same rule of 
exceptions has been decided to apply to 
goods in a common warehouse.” This is not 
the proper occasion to examine into the ex- 
emption in favor of trade and commerce fur- 
ther than to show that it may be important to 
a just decision of the rights of these parties 
that the law should be proved by those who 
are competent to speak with a full knowledge 
of it.”’ 

St. Louis, Mo. Joun D. Lawson. 
20 Gilman v. Eaton, 3 Brod. & B. 75. 
21 Thompson y. Mashiter, 1 Bing. 283. 
22 Mathias v. Mesnard, 2C. &. P. 353. 





THE STATUTE OF FRAUDS, AS AFFECT- 
ING SALES AT AUCTION. 

The well known Statute of Frauds, enacted 
in the 29th year of the reign uf Charles the 
Second, bearing the title:—‘‘An act for the 
prevention of frauds and perjuries ;’’ had for 
its object the exclusion of parol evidence on 
certain subjects. It is not the object of this 
statute to impose any new penalties for fraud 
and perjury, but to exclude, in certain cases, 
oral evidence to establish a fact, and substi- 
tute therefor written evidence.. Experience 
had demonstrated that certain modes of proof 
were peculiarly liable to corruption ; and this 
statute extended beyond the question of the 
integrity of witnesses, even; but to the cause 
which tempts to perjury and corruption. Be- 
fore the passing of this statute, in 1689, an 
estate in fee-simple could be conveyed mere- 
ly by livery of seisin, sccompanied with 
proper words, and a use could also be de- 
elared by parol. It was not necessary to have 
any writing in conveying an estate in posses- 








sion, for such an estate is technically said to 
lie in livery, but a reversion could only be 
conveyed by deed.- 

Nearly or quite all the States of the Union 
have re-enacted the Statute of Frauds with 
various modifications. 

The following is that part of the statute, 
affecting the sale of real and personal prop- 
erty at auction: 


‘*No action shall be brought,upon a contract for 
the sale of lands, tenements, or hereditaments, 
or of any interest in or concerning them,’ * * * 
‘Sunless, the promise, contract, or agreement, up- 
on which such action is brought, or some memor- 
andum or note thereof, is in writing and signed 
by the party to be charged therewith, or by some 
person thereunto by him lawfully authorized.”’ 

**No contract for the sale of goods, wares, or 
merchandise, for the price of fifty dollars or more, 
shall be good or valid, unless the purchaser ac- 
cepts and receives part of the goods so sold, or 
gives something in earnest to bind the bargain, 
or in part payment; or unless some note or mem- 
orandum in writing of the bargain is made and 
signed by the party to be charged thereby, or by 
some person thereunto by him lawfully author- 
ized.””) 


In Marsh v. Hyde,? Bigelow, C. J. has 
very clearly defined the great purpose of the 
enactment. He says, it ‘‘is to guard against 
the commission of perjury in the proof of 
certain contracts. This is effected by pro- 
viding that mere parol proof of such con- 
tracts shall be insufficient to establish them in 
a court of justice. In regard tocontracts for 
sales of goods, one mode of proof which the 
statute adopts to secure this object is the de- 
livery of part of the goods sold. But this 
provision does not effectually prevent the 
commission of perjury ; it only renders it less 
probable, by rendering proof in support of 
the contract more difficult.’’ 

In Alabama and California the Statute of 
Frauds gives in express terms to auctioneers, 
their clerks and agents, power to bind both 
seller and buyer of property, by their memo- 
randa.* It has become the established law 
that an auctioneer is the agent of both 
seller and buyer, and can bind both, by his 
memorandum.* The memorandum must con- 


1 Public Statutes of Mass. Ch. 78. 

23 Gray 331. 

8 Ala. Code, 1852, Cal. 1850. 

4Morton v. Dean, 13 Met. 385; Story’s Agency, 
$§ 27, 107; Cleaves v. Foss, 4 Greenl. 1; Browne’s 
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tain all the essential conditions and terms of 
the contract, and so clearly stated that it may 
be judicially ascertained from itself, what 
are the relative rights of all the parties. A 
copy of such entry, or memorandum, is not 
admissible to bind the parties.® 

The owner of property sold at auction, 
selling it as zuctioneer, cannot bind the pur- 
chaser by his memorandum, because he is 
not a ‘‘person thereunto by him lawfully au- 
thorized,’’—were it otherwise, the seller 
could fasten his own terms of sale on the 
buyer, which would open the door for the 
easy commission of fraud, which the statute 
purposed to guard against.® 

There are no fixed or arbitrary legal forms 
to be followed, regarding the form or suffi- 
ciency of the memorandum, but it must be 
such a memorandum, as will bind the con- 
tract with reasonable certainty, in order that 
it may be understood from the writing itself, 
without having recourse to verbal proof.’ 
There are various kinds of writings, which 
have been held to be sufficient. It 
may be a letter, signed and _ con- 
taining the particulars of the agreement.® 
It may be in the form of a receipt, for 
the purchase money of the estate. A bill of 
parcels in the usual form, written by a third 
person by the direction of the seller, is a suf- 
ficient note or memorandum of the contract 
within the meaning of the Statute of Frauds, 
and ‘‘to constitute a signing, within the mean- 
ing of the Statute of Frauds, it is not necessa- 
ry that the signatures be plaved at the bot- 
tom, but if the party to be charged has in- 


Stat. Frauds secs. 347, 369; Roberts’ Stat. Frauds, p. 
112. 
5 Davis v. Robertson, 3 Cons. R. (s. C.) 71; Browne’s 
S. Frauds, secs. 347, 369; Riley v. Farnsworth, 116 
Mass. 223; Roche v. Farnsworth, 106 Mass. 509. 

6 Bent v. Cobb, 9 Gray 397; Wright v. Dannah. 2 
Campbl. 203; Farebrother v.Simmons, 5 B.& Ald. 333; 
Smith v. Arnold, 5 Mason, 417; Bird v. Boulter, 4 B. 
& Ad. 448. 

7 Riley v. Farnsworth, 116 Mass. 223; Bailey v. Og- 
den, 3 John. 399; 2 Kent. Com. 402; Allen v. Ben- 
nett, 3 Taunt. 169; Cooper v. Smith, 15 East. 103; 
Barber v. Morris, 1 M. & R. 62: Higgins v. Senior, 8 
M. & W. 834; Stockdale v. Dunlop, 6 M. & W. 224. 

8 Browne’s Stat. of Frauds, secs. 346, 347; Forster 
v. Hale, 3 Ves. 696; Tawney v. Crowther, 8 Bro. C. C. 
318; Western v. Russell, 3 Ves. & Bea. 188; Saunder- 
son vy. Jackson, 2 Bos. & Pull. 238; Brettel v. Wil- 
liams, 4 Wels. Hurl. & Gord. 623; Allen v. Bennet, 3 
Taunt. 169. 

9 Ellis v. Deadman 4 Bibb, 467; Evans v. Broth- 
ers, 13 Eng. L. & E. 163; Barickman v. Kykendall, 6 
Blackf. (Ind.) 21. 





serted his name in any part of the paper, in 
his own handwriting, it is sufficient to give it 
effect.1° If the seller of land charges him- 
self with the price in hi stated account it 
will take it out of the statute.“ The return 
of a sheriff upon an execution is a sufficient 
memorandum.!? When the auctioneer has a 
sales book so headed and arranged that an en- 
try therein is intelligible, and exhibits the 
transaction, such entry completes the mem- 
orandum, and takes it out of the operation of 
the statutes. 2° 

In Gill v. Bicknell it was held by Chief 
Justice Shaw that ‘‘it is now well settled by 
authorities that a sale of real estate at auc- 
tion where the name of the bidder is entered 
by the auctioneer, or by his clerk, under his 
direction, on the spot, and such entry is so 
connected with the subject and terms of sale, 
as to make a part of the memorandum, is a 
contract in writing, so as to take the case out 
of the Statute of Frauds.’’!* 

The time to make the memorandum may be 
at any time after the parties have entered into 
an engagement with each other by oral agree- 
ment.15 The same doctrine holds good as to 


10Hawkins v. Chase, 19 Pick. 505, Knight v. 
Crockford, 2 Esp. R. 190; Penniman v. Harts- 
horn, 13 Mass. R. 87; Solomon Falls Man’f’g Co. 
vy. Goddard, 14 How. 447; Batturs v. Sellers, 5 
Hare & Johns (Md.) 117; Whitwell v. Wyer, 11 Mass. 
R. 9; Saunderson v. Jackson,2 Bos. & Pul. 238. Brodie 
v. St. Paul, 1 Ves. Jr. 3564; Parkhurst v. Van 
Courtlandt, 1 Johns. Cas. 279; Bailey v. Ogden, 3 
Johns. R. 399. 

ll Barry v. Coombe, 1 Pet. 640; Parker v. McIves, 
1 Desaus,Ch. (S.C.) 289; Bourland v. County of Peo- 
ria, 16 Ill. R. 538. 

12 Harrison v. Barnes, 3 Gill. & Johns. (Md.) 359; 
Fenwick v. Floyd, 1 Harr. & Gill. (Md.) 172; Barney 
v. Patterson. 6 Harr. & Johns. (Md.) 205; Elfe v. 
Gadsden, 2 Rich. (S. C.) 878; Nichol vs. Ridley, 5 
Yerg. (Tenn.) 63. 

18 Browne’s Stat. Frauds sec. 847, Gill v. Bicknell, 
2 Cush. 358; Davis v. Robertson, 3 Cons. R. (S.C.) 71, 
First Bap. Ch. of Ithaca v. Bigelow, 16 Wend. (N. 
Y.) 28. The 4th Sestion of the Statute of Frauds, en- 
acted by the State of New York in 1820 is as follows: 
*‘*Whenever goods shall be sold at public auction, and 
the auctioneer shall, at the time of sale, enterina 
sales book a memorandum specifying the nature and 
price of the property sold, the terms of the sale, the 
name of the purchaser, and the name of the person 
on whose account the sale is made, such memorandum 
shall be deemed a note of the contract of sale, within 
the meaning of the last section. 

144Emmerson vy. Heelis, 2 Taunt. 88; White v. 
Proctor, 4 Taunt. 209; Kemyss v. Proctor, 3 Ves. & B. 
57; Cleaves v. Foss. 4 Greenl. 1; Morton v. Dean, 13 
Met. (Mass. ) 385. 

15 Williams v. Bacon, 2Gray 391; Silverwright v. 
Archibald, 17 Ad. & El. (N.S.) 107, 114; Allen vy. Ben- 
net, 3 Taunt. 169. 
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the note book of a broker, so far as his en- 
tries therein are concerned ; and it is clearly 
settled that the bought and sold notes togeth- 
er, constitute a binding memorandum, buc 
they must agree in terms; if they do not 
agree, the authorities do not agree. In 
Smith v. Arnold,!7Mr. Justice Story holds that 
the memorandum of the auctioneer, by his 
agent, should be made contemporaneously 
with the sale, on the ground that men are not 
to be ‘‘ensnared by contracts subsequently 
reduced to writing by their agents ;’’ but this 
opinion is little more than a mere dictum, as 
there appears to be no decision upon this 
question; yet the weight of authority bears 
aguinst the opinion of Judge Story.1® 

The general intent and meaning of the 
Statute of Frauds, as applicable to sales at 
auction, are that the transaction shall be a 
correct and sufficient writing, executed by a 
party, not directly interested in the terms of 
sale. 

In conclusion, it has been erroneously 
said, that Chief Justice Hale, of whom it has 
been said, ‘‘he was one of the greatest judges 
who ever sat in Westminster Hall,’’ drew the 
Statute of Frauds, but such is not the fact, 
since he died thirteen years before it was 
passed. This siatute was enacted in 1689, 
and Hale died in 1676. In his History of the 
Common Law (70 p.) he treats of livery of 
seizen in case of feoffment though by deed, 
etc., but he makes no mention of the Stat- 
ute of Frauds. 

Judge Hale was a member of the Parlia- 
ment, which recalled King Charles the Sec- 
ond, but of course, took no part in drawing 
this statute in the 29th year of his reign. 
However, there is some circumstantial evi- 
dence that such a statute was contemplated 
during Hale’s life, by him and other eminent 
jurists. There are some facts,!® which point 
to Lord Nottingham as one who had some- 


16 Rucker v. Cammeyer, 1 Esp. R. 105; 2 Barn. v. 
Ad. 962; Soames v. Spencer, 1 Dow. & Ry. 32; Grant 
v. Fletcher, 5 Barn. & Cres. 436; Hicks v. Hankin, 4 
Esp. 114; Hames v. Forster, 1 Moo. & Rob. 368; Dick- 
erson v. Lilwal, 1 Stark. 128; Groom v. Aflalo, 6 
Barn. & Cres. 117. 

175 Mass. Circuit Court Reports 419. 

18 Buckmaster vy. Harrop, 13 Ves. 456; Mews v. Carr, 
E. B. & E. 358. Lord Eldon in Rose v. Cunynghame, 
11 Ves. 550, seems to correspond with that of Judge 
Story; Sivewright v. Archibald, 17 Adol. & Ell. N. S. 
103. 


19 Ash v. Abdy, 3 Swanst. 664. 





thing to do with drafting this great and wise 
remedial statute. 
E. S. WuittEemMore. 
Sandwich, Mass. 








DAMAGES—BREACH OF CONTRACT TO AS- 
SIGN INSURANCE POLICY. 





DODD v. JONES. 





Supreme Judicial Court of Massachusetts, 
June 26, 1884. 

A contract to assign an insurance policy to the pur- 
chaser of the insured property is a contract of sale, 
and the measure of damages for breach thereof is only 
that amount necessary to procure a policy for the re- 
mainder of the time it had to run, not the value of the 
house, which burned down while the promisee relied 
upon the fulfillment of the contract, and neglected to 
insure. 


Action of contract to recover for the non-as- 
signment of a certain fire insurance policy. The 
facts appear in the opinion. At the trial below 
the verdict was for plaintiff in the sum of $5.94, 
the amount it would have cost to precure insur- 
ance for the unexpired term of the policy. 
Plaintiff excepted. 

A. L. Murray and D. F. Kimball, for plaintiff; 
E. C. Gilman, for defendant. 

W. ALLEN, J., delivered the opinion of the 
court. 

The defendant sold a house to the plaintiff, and 
agreed to assign to her a policy of insurance he 
held upoait. He did not assignit, although sev- 
eral times requested by the plaintiff, but prom- 
ised to do so, and gave some excuse for not havy- 
ing done it. The plaintiff procured no insurance 
upon the house. Nearly six months after the 
conveyance of the house to the plaintiff, and 
about three weeks after the last demand upon the 
defendant for an assignment, the house was in- 
jured by fire. 

The plaintiff declares in contract upon the 
agreement to assign the policy, alleging that it 
became void by reason of the neglect of the de- 
fendant to perform his agreement, and that the 
plaintiff was deprived of the benefit of the insur- 
ance, and seeks to recover the amount that might 
have beer recovered upon the policy for the loss 
by fire. At the trial the court held that the 
plaintiff could not recover for damages resulting 
from the burning of the house, nor for-other dam- 
ages more than it would have cost to procure in- 
surance for the unexpired term of the policy. 
The instructions given were clearly correct. 

The agreement was not a contract of insurance, 
but of sale; and the measure of damages for the 
breach of it was the value of the thing sold. A 
sum that would procure a similar policy, and thus 
place the plaintiff in the position she would have 


' been in had there been no breach of the contract, 
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would indemnify her, and she cannot elect to go 
without insurance and hold the defendant as in- 
surer. Damages resulting from the burning of 
the building are not the direct and natural conse- 
quence of the breach of the defendant’s contract, 
and could not have been contemplated by the 
parties asincluded in it. The natural conse- 
quences of the failure of the defendant to perform 
his contract would be that the plaintiff would pro- 
cure another policy of insurance, and she cannot 
charge the defendant with the consequences of 
her neglect to do that. Loker y. Damon, 17 Pick. 
284; Millerv. Mariner’s Church, 7 Greenl. 51; 
Grindle v. Eastern Express Co. 67 Me. 317; Hoad- 
ley v. Northern Transportation Co. 115 Mass. 
304. 
Exceptions overruled. 


NoTe.—*‘If a party injured has it in‘his power to 
take measures by which his loss may be less aggravat- 
ed,’’ said the Maine Supreme Court in an early case, 
**this will be expected of him.’’ 
entitled to the ben¢ fit of a contract can protect him 
self from *‘loss arising from a breach at a trifling ex- 
pense, or with reasonable exertions, he fails in social 
duty, if he omits to do so, regardless of the increased 
amount of damages, for which he may intend to hold 
the other contracting party liable. The law will not 
permit him to throw a loss, resulting from a damage 
to himself upon another arising from causes, for 
which the latter may be responsible, which the party 
sustaining the damages might by common prudence 
have prevented. For example, 4 party contracts for 
a quantity of bricks to build a house, to be delivered 
atagiventime. The bricks are not delivered. If 
other bricks of an equal quality and for the stipulated 
price, can be at ence purchased on the spot, it would 
be unreasonable, by neglecting to make the purchase 
to claim and receive of the delinquent party, damages 
for the workmen and the amount of rent, which 
might be obtained for the house, if it had been built. 
The party whois not chargeable with a violation of 
his contract, should do the best he can in such cases, 
and for any unavoidable loss occasioned by the failure 
of the other, he is justly entitled to aliberal and com- 
plete indemnity.’’ Miller v. The Trustees etc., 7 
Green]. (Me.) 151, (1830). The subject of damages 
arising from breach of contract is too wide a one for 
proper treatment in a short note. The leading and 
famous case upon the subject is Hadley v. Baxendale, 
9 Exch. 353, 26 Eng. L. & Eq. °98, (1854) where the 
rule was declared to be that ‘‘where two parties have 
made a contract which one of them has broken, the 
damages which the other party ought to receive in 
respect of such breach of contract, should be such as 
may fairly and reasonably be considered either arising 
naturally i.¢., according to the natural course of 
things from such breach of the contract itself, or such 
as may reasonably be supposed to have beenin con- 
templation of both parties at the time they made the 
contract as the probable result of the breach of it.’’ 
But where the holder of a policy in a life insurance 
company sent by an express company, his semi-annu- 
al premium, which the carrier neglected to deliver in 
time to prevent a forfeiture, the carrier was held liable 
for the net value of the policy on the day it lapsed. 
@rindle v. Eastern Express Co. 67 Me. 317 (1877) where 
a review of the cases is made. See 1 Sutherland on 
Damages, 74 et seg where the subject is fully consid- 
ered.—EDITOR. 





Again, if the party 








PRACTICE—DISCONTINUANCE OF SUIT AF- 
TER FILING OF SET OFF. 


MERCHANTS’ BANK v. SCHULENBURG. 





Supreme Court of Michigan June 27, 1884. 


When a defendant in an action has given notice of a 
set-off and claims a balance in his favor, a plaintiff 
cannot be permitted to discontinue the suit without 
the consent and against the wishes of the defendant. 


Error to Wayne. 

Moore, Canfield & Warner, for plaintiff. H. C. 
Wisner, for defendant and appellant. 

SHERWOOD, J., delivered the opinion of the 
court. 

This case has once before been in this court, 
(48 Mich. 102, S. C. 11 N. W. Rep. 826,) but the 
questions then raised have no bearing upon the 
points made in the present record. The action is 
assumpsit upon a Canadian judgment, rendered 
in the court of queen’s bench in the province of 
Ontario. The plea was the generalissue, with no- 
tice of set-off and other special matter in bar of 
the suit. Under the set-off defendant claimed to 
be entitled toa judgment. There was no contest 
as to the amount of the plaintiff’s claim upon the 
trial. The record of the Ontario judgment was 
introduced in evidence without objection, and the 
plaintiff’s counsel rested his case. The defendant 
then examined two witnesses upon his part, and, 
when nearly ready to close the defense, counsel 
for plaintiff announced to the court that he was 
taken by surprise by the defendant’s testimony; 
was not then prepared to meet it; and asked leave 
of the court to submit to a non-suit, with the right 
to move to set the same aside. This application 
of plaintiff’s counsel was objected to by the de- 
fendant, on the ground that since the suit was 
commenced the statute of limitations had com- 
menced to run against the claim stated in his no- 
tice of set-off. The objection was overruled by 
the court, and counsel for the defendant excepted. 
Counsel for defendant thereupon admitted the 
the plaintiff’s claim of $531,000 stated in his dec- 
laration, and claimed his readiness to make proof 
of his off-set to the amount of $646,348. and in- 
sisted upon his right to proceed with the trial, es- 
tablish his claim, and have a verdict for the sur- 
plus in his favor, and requested the court to per- 
mithim to do so. Counsel for plaintiff objected, 
the court sustained the objection, and defendant’s 
counsel again excepted. These two exceptions 
are now before us-for consideration, and only 
these. 

The question is simply this: Whether, under 
our statute, when the defendant has given notice 
of set-off and claims a balance in his favor, the 
plaintiff can discontinue it without the consent of 
and against the wishes of the defendant. Set-off 
is a mode of defense. By it the existence of the 
demand sued upon is, in a certain sense, admit- 
ted; but, at the same time, the defendant sets up 
a demand against the plaintiff to counterbalance 
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it, in whole or in part, and, under our statute, the 
defendant may have judgment for any balance 
found in his favor. Originally, the defendant’s 
claim could only be allowed to the extent of the 
plaintiff’s demand proved on the trial. Fond. 
Law Dict.; Barb. Set-off, 1. At common law the 
defendant was in no instance allowed to recover 
judgment for damages for a positive claim against 
the plaintiff. To obviate the rigor of this rule of 
law, and to avoid a multiplicity of suits where 
mutual cross-demands existed, unconnected with 
each other, and to have the whole adjudicated 
upon in one action, was the great object of 
the statute of set-off. Ward v. Fellers, 3 Mich. 
281. 

The right of set-off at law is given by statute, 
and is, of course, limited by it. Bacon, Abr. tit. 
**Set-off;’’ Woods v. Ayers, 39 Mich. 345. 

Section 6886, p. 1773, How. St., of the chapter 
authorizing set-off in justice’s court, reads as fol- 
lows: ‘If the amount of set-off duly established 
be equal to the plaintiff’s debt, judgment shall be 
entered for the defendant, with costs; if it be less 
than the plaintiff’s debt, the plaintiff shall have 
judgment for the residue only, with costs; if it be 
more than the plaintiff's debt, and the balance 
found due to the defendant from the plaintiff in 
the action be three hundred dollars or under, 
judgment shall be rendered for the defendant 
for the amount thereof, with costs, and execu- 
tion shall be awarded as upon a judgment in 
suit brought by him; but no such judgment 
shall be rendered against the plaintiff when the 
contract which is the subject of suit shall have 
Been assigned before the commencement of such 
suit, nor for any balance due from any other 
person than the plaintiff in the action.’ The 
same provisions are made applicable to proceed- 
ings in courts of record, in cases of set-off. 
See sections 7367, 7368, p. 1863, How. St. 

The object of the statute is beneficial and equit- 
able, and in its operation it proceeds upon 
equitable principles. Downer v. Eggleston, 15 
Wend. 55, 56. 

The doctrine of set-off was borrowed from the 
doctrines of compensation of the civil law, and 
which constituted an important part thereof. 2 
Poth. Obl. No. 13, p. 99; Duncan v. Lyon, 3 
Johns. Ch. 359; Reub. v. McAlister, 8 Wend. 115; 
Whitaker v. Rush, Ambler, 407. This doctrine 
was also followed to some extent in the English 
courts before the statutes of set-off were enacted. 
See Chapman v. Derly, 1 Vt. 117; Lindsey v. 
Jackson, 2 Paige, 581. And while it is true that 
the right of set-off is statutory, and we can not 
enlarge the right beyond what the statute reason- 
ably allows, yet the courts may, and it is their 
duty, in determining, regulating, and applying 
the practice, in securing and enforcing that right 
to be liberal in their action, and to give the law 
such construction as will secure all the benefits 
and advantages intended. 

The right of the plaintiff at common law to 








voluntarily submit to a non-suit, or to discontinue 
his suit any time before the jury have rendered 
their verdict, is well supported by the authorities 
and has always been the practice in this State, 
when no set-off has been pleaded. 3 Chit. Pr. 
910; 1 Burrill, Pr. 241; Wooster v. Burr, 2 Wend. 
295: Circuit Rule 26; 1 Greenl. Pr. 447, 279; Slo- 
comb v. Thatcher, 20 Mich. 52. I think that when 
the set-off is purely defensive, and no affirmative 
action is required on the part of the court or jury, 
the right of the plaintiff to become non-suited at 
his pleasure, before verdict or judgment, should 


: be in the discretion of the court; which discretion 


should not be exercised against the right,except in 
cases where the rights of the defendant might be 
prejudiced. Under the statute, however author- 
izing a judgment to be rendered in case of 
set-off for any balance found due the defendant, 
upon the trial, the rule is and should be different. 
In such a case, really two suits are pending before 
the court to be tried at the same time. In the one,the 
plaintiff has the affirmative of the issue; and in the 
other, the defendant has the affirmative. It is 
only after the trial, when the extent of each par- 
ty’s claim has been ascertained, that the liquida- 
tion of the smaller claim occurs by way of set-off, 
or can be made by the court orjury. The statute 
requires the defendant to bring forward his claim 
for adjudication atthe time the plaintiff brings 
his suit, and thereby determines the time when 
the defendant shall have his claim adjudicated, at 
the peril of doing so at his own expense. In all 
other respects, the case stands as though two sep- 
arate suits were brought to determine the rights 
of the parties; and I fail to see why both cases 
should not be governed by the same rules, and re- 
ceive the same treatment at the hands of the court. 
Simple justice requires this, and I can see no rea- 
son why the equitable rules upon which the whole 
doctrine of set-off is based should not be carried 
out inthe practice in these cases. Adopting this 
rule, the plaintiff would have no more right to 
discontinue the defendant’s suit than the latter 
would that of the former; and such, [think should 
be the law. 

These views find supportin the following au- 
thorities, which I think should govern this case: 
Thomas v. Hill, 3 Tex. 269, 270; Bradford v. 
Hamilton, 7 Tex. 55, 58,59; Francis v. Edwards, 
77 N.C. 271, 275; Riley v. Carter, 3 Humph. 
(Tenn.) 230; Rees v. Van Patten, 13 How. Pr. 
258; Ceckle v. Underwood, 3 Duer, 676; Van Alen 
v. Schermerhorn, 14 How. Pr. 287. 

I think the exceptions of defendant’s counsel to 
the action of the court, in not allowing the de- 
fendant to make full proof of his claim and take 
judgment therefor, were well taken. 

The judgment must be reversed, with costs, and 
a new trial granted. 

Campbell, J., concurred. 


NoTE.—Cooley, C. J., dissented from the judgment. 
Said he: ‘‘In this case the defendant relied upon a 
set-off, which, he claimed, was larger than the 
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plaintiff’s demand, and he brings the case to this 
court, assigning for error the order of the circuit 
court permitting the plaintiff, notwithstanding his 
objection, to submit to a non-suit. The gen- 
eral right of the plaintiff to discontinue his 
suit or to submit to a non-suit, at any time 
before verdict, is undoubted; and, in the absence of 
any statute taking away the right, it exists in the cas- 
es where set-off is relied upon to the same extent as 
in other cases. This is fully recognized in Cummings 
v. Pruden, 11 Mass. 206, and Braulam v. Brown, 1 
Bailey,262. In several States statutes have been passed 
taking away the right, but we have no such statute. 
The fact that the statute of set-offs permits judgment 
to be taken by the defendant for the balance found due 
him, does not preclude a discontinuance. Cummings 
v. Pruden, supra. But it is said there are decisions 
to the contrary of these, and severai are referred to. 
The Texas cases are not in point, as they are decided 
under the civil law, which does not prevail in this 
State. Egery v. Power, 5 Tex. 501; Walcott v. Hen- 
drick, 6 Tex. 406; Bradford v. Hamilton, 7 Tex. 55. 
The case of Francis vy. Edwards, 77 N.C. 271, was 
decided upon a construction of the code of that State, 
and therefore has no bearing. In Riley v. Carter, 3 
Humph. 230, the defendant had obtained judgment 
for his set-off in justice’s court, and the plaintiff re- 
moved the case to the circuit court by certiorari, and 
then, in that court, was given leave to dismiss his 
suit. This was palpable error, and the court so held; 
but we discover no analogy between that case and 
this. The defendant had his judgment, and, unless 
error was shown, had a right to retain it. The three 
New York cases of Cockle v. Underwood, 3 Duer 676; 
Rees v. Van Patten, 13 How. Pr. 258; and Van Alen 
v. Schermerhorn, 14 How. (Pr. 287, are not in 
point, because decided under the State code; but, so 
far as they can be considered as having a bearing, they 
are against the defendant instead of for him, for they 
all recognize the power of the court in its discretion 
to permit the plaintiff to discontinue, which is all that 
is necessary to sustain this judgment.” Champlin, 
J., concurred. [EDITOR. } 





FALSE IMPRISONMENT—ARREST OF IN- 
SANE PERSON WITHOUT WARRANT— 
JUSTIFICATION. 





KELLEGAER v. PUTNAM. - 





Supreme Court of New Hampshire. 


At common law, a person’s insanity justifies his ar- 
rest, without legal process, only in a case of reasonable 
necessity. 


Trespass, for assault and false imprisonment. 
Plea, the general issue, with a brief statement. 
The plaintiff kept a small store in Manchester. 
Putnam, one of the defendants, was a county 
commissioner. The evidence tended to show that 
the plaintiff was afflicted with insane delusions, 
and disturbed her neighbors and the inmates of 
the house where she boarded. Physicians exam- 
ined her, and said she ought to be cared for. 
Complaint being made to Putnam, he visited her, 
and, in answer to his inquiries, she informed him 
she had friends in Lawrence, Mass., and request- 
ed to be sent there. 





He told her he would senda man with her. 
For that purpose he employed Reed, the other 
defendant, who called at the plaintiff’s store with 
a carriage, and told her he had come to take her 
to Lawrence. She manifested a disposition not 
to go, and Reed partly pushed and partly carried. 
her into the carriage, which was driven to the de- 
pot, where they entered a car and were taken to 
Lawrence. There he delivered her to the city 
marshal, whom he informed of the circumstanc- 
es. The court instructed the jury that if the 
plaintiff requested Putnam to take her to Law- 
rence, or if she was insane or dangerous, or dis- 
turbing the neighborhood, and if he acted solely 
from the motive of placing her in the custody of 
her friends so that she might be properly cared 
for, and not to rid the county of a public charge, 
the defendants were not liable; and the plaintiff 
excepted. Verdict for the defendants. 

C. A. O'Connor, for the plaintiff. Sulloway, 
Topliff & O’ Connor, for the defendants. 

BINGHAM, J., delivered the opinion of the 
court. 

A county commissioner has no authority over 
insane persons by virtue of his office. The right 
of personal liberty is subject to some exceptions 
necessary to the common welfare of society. At 
common law a private citizen, without warrant, 
may lawfully seize and detain another in certain 
cases. It is justifiable to hold a man to restrain 
him from mischief. It is lawful to interfere in 
an affray which endangers the lives of the 
combatants. Other in-tances are enumerated 
in Colby v. Jackson, 12 N. H. 526. Under the 
right of self-defence it is lawful to seize and re- 
strain any person incapable of controlling ‘his 
own actions, whose being at large endangers the 
safety of others. But this is justifiable only when 
the urgency of the case demands immediate in- 
terveation. The right to exercise this summary 
remedy has its foundation in a reasonable neces- 
sity, and ceases with the necessity. A dan- 
gerous maniac may be restrained tempor- 
arily until he can be safely released, or can 
be arrested upon legal process, or committed to 
the asylum under legal authority. But not every 
insane person is dangerous. Nothing can be more 
harmless than some of the milder forms of insan- 
ity. Nor is it any justification that the defend- 
ants were actuated by a desire to promote the 
plaintiff’s welfare. The right of personal liberty 
is deemed too sacred to be left to the determina- 
tion of an irresponsible individual, however con- 
scientious. The law gives these unfortunate per- 
sons the safeguards of legal proceedings and the 
care of responsible guardians. Davis v. Merrill, 
47 N. H. 208; 22 Monthly Law Rep. 385; 
6 South. Law Rev. (N. 8.) 568; 3 Am. 
Law Rev. 193; Ray Insan., secs. 614-619. 
The legislature has established appropriate forms 
of proceeding for ascertaining their mental con- 
dition, imposing upon them, under the supervi- 
sion of public functionaries, the restraint neces- 
sary to protect them from the imposition o 
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others, and subjecting them to such treatment as 
may restore their reason. Ifthe plaintiff request - 
ed to be taken to Lawrence, she revoked the 
license by resisting the removal. The instructions 
given to the jury were erroneous. The question 
was, whether the plaintiff’s removal was reasona- 
bly necessary under the circumstances of the case. 
Cooley Torts 176-179; Addison Torts, c. 12, s. 2. 

Verdict set aside. 

Stanley, J., did not sit; the others concurred. 





DIVORCE—LIABILITY OF HUSBAND FOR 
COUNSEL FEES—DEATH OF HUSBAND 
PENDING SUIT—SURVIVAL — NECESSA- 
RIES. 





MCCURLEY v. STOCKBRIDGE. 
HANDY v. STOCKBRIDGE. 





Maryland Court of Appeals, June, 1884. 


1. Where a wife institutes suit for a divorce,and the 
husband dies before a decree is rendered, she cannot 
maintain a suit against the husband’s estate for the 
amount of the fees charged by her counsel in the 
suit. 

2. But where it appears that there was good ground 
for the suit for divorce the counsel may themselves 
maintain such suit. 


ALVEY, J., delivered the opinion of the court. 

The question in these cases is raised by demur- 
rer to the declarations. In the one case the wid- 
Ow sues to recover of the administrators of her de- 
ceased husband a sum with which to pay counsel 
fees for prosecuting a suit for divorce from her 
husband in his lifetime, but which proceeding 
never reached a decree, in consequence of the 
death of her husband. In the other case the ac- 
tion is by the attorneys themselves to recover 
of the administrators of the deceased husband 
reasonable compensation for services rendered 
the wife in the divorce suit, as for necessaries 
supplied to her. 

1. As to the action by the wife we know of no 
principle upon which it can be maintained. The 
action is not for alimony that has been award- 
ed to the wife during the lifetime of the husband, 
nor is it for money paid by the wife 
to the use of the husband in dis- 
charge of an obligation imposed upon him 
by an order of court. But the claim sued on is 
for $900, the amount demanded of the plaintiff by 
her counsel and which she seeks to recover in her 
own right that she may be enabled to meet the de- 
mand. Itis clear, we think, that whatever im- 
plied assumpsit may have arisen on the part of 
the husband to pay counsel fees for services ren- 
dered in the divorce proceedings at the instance 
of the wife, such implied assumpsit was not raised 
to the wife, and she can have no right to maintain 
an action for any such claim. The court below 





sustained the demurrer to the declaration in this 
case, and the court fully concurs in that ruling. 

2. Asto action by the attorneys, that stands 
upon different principles. The declaration al- 
leges the employment of the plaintiff by the wife; 
the institution of the proceedings by her for a di- 
vorce a mensa et thoro from her husband; the pros- 
ecution of th suit until ihe same became abated 
by the death of the husband, and that the services 
were necessary and reasonable for the wife, and 
were rendered during the lifetime of the husband. 
The facts thus alleged are admitted by the demur- 
rer, and the question is whether there was any 
implied obligation or assumpsit on the part of the 
husband to pay for the professional services ren- 
dered for and at the instance of the wife. 

That a husband is liable for the necessaries sup- 
plied to a wife who, without fault or legal prov- 
ocation, has been compelled to leave, or is justi- 
fied in leaving him, and live separate and apart 
from him, is a proposition not disputed. But the 
question here: is whether the services sued for in 
this case can be regarded as necessaries supplied 
to the wife and for which she had power to con- 
tract on the credit of her husband. 

It has long been held that where a wife was 
turned out of doors, and threatened by her hus- 
band, and she employed an attorney to exhibit ar- 
ticles of the peace against him, the husband was 
liable to the attorney for the payment of his 
charges; for, as was said by the court, whenever 
the husband, by his conduct, compels the wife to 
appeal to the law for protection, she may charge 
him for the necessary expense of the proceeding 
as much as for necessary food or raiment; and her 
solicitor may sue for his proper charges. Shep- 
herd v. Mackoul, 3 Camp., 326; Turner v. Rookes, 
10 Ad. & Ell., 47. And so it has been held that 
the husband’s estate was liable for preliminary 
expenses incidental to a suit for the restitution of 
conjugal rights instituted by the wife, but before 
the suit came to a hearing the husband died, and 
no decree therefore was ever pronounced. Wil- 
son v. Ford, L. R. 3 Exch., 63. In this last case 
cited, Channell, B., said: ‘‘I think that where a 
suit was instituted, as it was here, for restitution 
of conjugal rights and for alimony pendente lite,the 
expenses in relation to it were necessary to her as 
wife,and such as she was justified in incurring.” 
And for costs and expenses necessarily incurred 
by the wife in filing a petition for judicial separa- 
tion, although the petition was not proceeded with 
it was held that the husband was liable. Rice v. 
Shepherd, 12 C. B. (N. 8.) 322. 

In the case of Brown v. Ackroyd, 5 Ell. & B., 
819, it was held that the proctor was not entitled 
to recover his costs for instituting proceedings 
for a divorce a mensa et thoro, because it did not 
appear that there was reasonable ground for the 
proceeding—that being necessary to entitle the 
wife to pledge her husband’s credit for the costs 
of such proceeding—but it was fully conceded 
and held by the court that if that fact had ap- 
peared the husband would have been liable. 
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And in the case of Stocken v. Patrick, 29 L. T. 
CN. 8.), 507, where it appeared that the wife 
had good ground for instituting a suit for separa- 
tion because of the cruelty of her husband, and 
her attorney having brought suit for a divorce on 
the ground of adultery and cruelty, which was 
compromised by an agreement for a deed of sepa- 
ration, the solicitor was held entitled to sue and 
recover of the husband for his costs as between 
attorney and client, including the costs as be- 
tween attorney and client in the divorce suit. 

And so in the recent case of Ottaway v. Hamil- 
ton,3 C. P. Div., 393, on appeal it was held that 
a solicitor employed by the wife to take proceed- 
ings against her husband to obtain a divorce on 
the ground of cruelty and adultery, was entitled 
to sue and recover of the husband for extra costs 
—that is, costs reasonably incurred by him beyond 
the costs taxed, and allowed as between party and 
party. 

In that case Lord Justice Bramwell, in the 
course of his judgment, put the case we are now 
considering: ‘‘Suppose,”’ said he, ‘ta husband 
were to die after the petition was filed, but before 
the decree could be prorounced against him, 
would not the common law liability of his estate 
for the costs incurred by his wife continue in full 
force? {, therefore, think that the power of the 
wife to pledge her husband’s credit remains un- 
impaired.’’ And in conclusion he said: ‘*Subject 
to the question whether they (the costs) have been 
justifiably incurred the defendant is bound to pay 
them just as if he had retained the plaintiff to act 
as his solicitor.”” But it is a condition ef the 
right to recover that it might be made to appear 
affirmatively that the suit of the wife against the 
husband was reasonably and justifiably institut- 
ed.—Hooper, in re, 2 DeG. J. & S. 91; Brown v. 
Ackroyd, 5 El. & B., 819. 

In this State it has never been otherwise than 
that the husband has been required to pay the 
reasonable counsel fees for the services rendered 
the wife in suits for divorce. The amount allowed 
has always depended largely upon the circum- 
stances of the case and the pecuniary resources 
of the parties. Ricketts v. Ricketts, 4 Gill, 105. 

The law upon this subject as settled in several 
of the American States is at variance with that of 
England; and according to the decisions of the 
courts of those States this action could not be 
maintained. But the principle of the English de- 
cisions would seem to be more in consonance 
with our own practice, and we shall therefore fol- 
low them. We think the demurrer to the declar- 
ation in this case should have been overruled, and 
we must therefore reverse the judgment. 

The judgment in the case of Mrs. McCurley is 
affirmed, and that in the case of John H. Handy 
and William T. Roberts is reversed, and the cause 
remanded. 


NoOTE.—That counsel fees in a divorce case are nec- 
essaries, is the law in England; cases cited in the 
opinion; in Iowa, Porter v. Briggs, 38 Iowa 166; but 





see Johnson v. Williams, 3 Greene, 97, 99; in Georgia, 
Glenn v. Hill, 50 Ga. 94, 96; Sprayberry v. Merk, 30 
Ga. 81, 82; and in Kansas, Gesset v. Patten, 23 Kan. 
340, 342. But the contrary has been held in Alabama, 
Parsons v. Darington, 32 Ala. 227, 255, in Connecticut, 
Shelton v. Pendleton, 18 Conn. 417, 483; Cooke v. 
Newell, 40 Conn. 596, 598; in Illinois, Dow v. Eyster, 
79 Ill. 264, 256; in Indiana, McCullough v. Robinson, 
2 Ind. 630; in Kentucky, Williams v. Monroe, 18 B. 
Mon. 514, 517, 518; in Massachusetts, Coffin v. Dur- 
ham, 8 Cush. 404, 405; in New Hampshire, Morrison 
v. Holt, 42 N. H. 478, 480; Roy v. Adden, 50 N. H. 82, 
84, 85; in Ohio, Dorsey v. Goodenow, Wright, 120; in 
Tennessee, Thompson, 3 Head, 527, 529; and in Ver- 
mont, Wing v. Hurlburt, 15 Vt. 607, 615. 
Baltimore, Md. DAVID STEWART. 
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1, ACTION —- CORPORATION—- MISMANAGEMENT —- 

STOCKHOLDER’S CLAIM. 

Where stock of the company is given to its employee 
in payment for services rendered, mismanagement 
of the company’s affairs by which the stock is ren- 
dered worthless is not a ground of action for dam- 
ages by the employee. Oliphant v. Woodburg 
etc. Co. S. C. Iowa, April, 1884; 18 Rep. 387. 


2. ADMINISTRATION DE BONIS NON—EXECUTOR OF 

ADMINISTRATOR. 

The executor of an administrator is not entitled to 
administration de bonis non. Leahy’s Estate in 
re; 8. C. Vict. Prob. Div. July 10, 1884; 6 Aust L. 
T. 16. 


3. AGENT—NEGLIGENT PERFORMANCE OF DUTY. 

The failure of an insurance agent who is ordered to 
cancel a fire policy, to inquire whether there was 
not some one at the establishment of the insured, 
who was absent, who had authority to receive for 
him the unearned premium, is such negligence, 
that he will be obliged to reimburse the company 
for the loss sustained by it by reason of the burn- 
ing of the property before the owners return, 
there having been in fact, an agent authorized to 
actfor him. Franklin Ins. Co.v. Sears, U. 8. C. 
C. 8. D. Ohio, 18 Rep. 330. 


4. BANKER AND CUSTOMER—DISHONOR OF CHEQUE 
A banker is not liable to a customer for the dishonor 
of a cheque where the sum of money for which the 
cheque is drawn is not filled in the body of the in- 
strument. Hulls v. The Commercial Bank, 8. C. 
Vict. July 4, 1884; 6 Aust. L. T. 9. 
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5. CHATTEL MORTGAGE—EXECUTION AND RECORD 
IN ANOTHER STATE—MORTGAGOR REMOVING INTO 
TuHIs STATE. 


A chattel mortgage executed and recorded in an- 
other State, where the mortgagor resides and the 
property is situated, and according to the laws of 
that State, need not, to preserve the rights of the 
mortgagee, be filed in this State, upon the mort- 
gagor, with the property in his possession, remov- 
ing to and becoming a resident of this State. Kee- 
nan v. Stimson, 8. C. Minn. Aug, 6, 1884; 20 N. 
W. Rep. 364. 


6. CONDITIONAL SALE—REGISTRY. 

A conditional sale, i. e., sale with title not to pass 
until goods are paid for, is a mortgage and, there- 
fore, void if not recorded as required by the chat- 
tel mortgage registry act. Herring v. Cannon, 8. 
C. So. Car. Apr. 26, 1884; Charles. N. & C. Sept. 
15, 1884. 


7. CONTRACT—DEBT—CONDITION. 

A contract by which a mining company agrees to 
pay certain money to an employee when a paying 
vein of gold is discovered onits land, does not ma- 
ture and become payable by lapse of time; but 
want of good faith in prosecuting the search 
would enable the employee to sue. Oliphant v. 
Woodburg etc. Co.,S. C. Iowa, April, 1884; 18 Rep. 
337. 


8. CONTRACT— EXECUTION BY AGENT— LIABILITY 
OF PRINCIPAL. 
A sealed contract made by the ‘‘A Company’’ in the 
body thereof by“B Agent’’but signed and sealed by 
‘*B Agent,’’ is nevertheless, the deed of the com- 
pany. Bradstreet v. Baker, S. C. R. I. July 12, 
1884; Reporter’s Advance Sheets. 


9. CORPORATION—APPOINTMENT OF RECEIVER NO 

DISSOLUTION. 

The appointment of a receiver to take charge of the 
affairs of an insolvent trust company is no ‘‘disso- 
lution’’ of the corporation such as to entitle wid- 
ows and orphans to preference as depositors ac- 
cording toits charter. Dewey v. St. Albans etc. 
Co. 8. C. Vt; Reporter’s Advance Sheets. 


10. CRIMINAL LAW—PRESENCE OF ACCUSED AT 

VIEW— WAIVER BINDING. 

When a view is had in a criminal case the accused 
may waive his right to be present at the view. 
Such a waiver is presumed when he does not ask 
to be present and makes no objection in the course 
of the trial after the view; and when the view was 
allowed at the request of his counsel, who stated 
that the health of accused precluded his attend- 
ance. State v. Congdon, S.C. R. 1. Apr. 4, 1884; 
Reporter’s Advance Sheets. 


11. DEED—DELIVERY—CONDITION. 

Handing a deed to one of the directors of a bank to 
be delivered by him to the bank when certain mat- 
ters between the parties are settled, and upon in- 
structions to make such delivery, is not a deliv- 
ery tothe bank. Bank etc. v. Bailhace, 8.C. Cal. 
June 4, 1884; 18 Rep. 333. 


12. DEED—EXECUTION— WITNESSES—PRESENCE. 

A statute required for the validity of a deed that it 
should be executed in the presence of two wit- 
nesses. The deed bore the signature of one at- 
testing witness. When it was executed a daugh- 
ter of the grantor was also in and out of the room 
but not as it appeared for the purpose of being a 
witness. Held, that the deed was not executed 
in the presence of two witnesses. Kenyon v.Se- 





gar, 8. U. BR. I. Apr. 5, 1884; Reporter’s Advance 
Sheets. 


18. DEED—GRANT OF LAND BOUNDING ON HIGH- 
way. 

A highway was laid out wholly on the land of M, 
the north line of the highway coinciding with the 
north line of M’s land. M afterwards sold the 
land south of the highway, in his deed bounding 
the land on the highway. Subsequently the high- 
way was declared useless and discontinued. Held, 
that M’s grantee was entitled to the whole of the 
land of the former Lighway. Healey v. Babbitt, 
8.C. R. L., July 5, 1884; Reporter’s Advance 
Sheets. 


14. EVIDENCE—AGE OF WITNESS—DECLARATIONS 

OF MEMBERS OF FAMILY. 

A witness may testify as to ber age at a given time, 
although the knowledge of such fact was derived 
from statements made to her by members of her 
family. Morrell v. Morgan,, 8. C. Cal. Sept. 4, 
1884; 3 W. C. Rep. 683. 


15. EVIDENCE—COMPETENCY—INTESTATE’S DESIRE 

AS TO DIVISION OF PROPERTY. 

In a suit on an alleged contract between heirs to 
make a certain division of their mother’s proper- 
ty, the fact that the mother in her life had indi- 
cated how she wished her property to be divided, 
and the heirs had agreed to regard her wishes, 
rendered it more probable that they did regard 
her wishes, and made the contract testified to, 
and is. therefore, admissible. Reed v. Reed, 8. 
C. Vt. Reporter’s Advance Sheets. 


16. GARNISHMENT—PROMISE TO PAY ANOTHER’S 

DEBTS. 

A conveyed certain property to B, in consideration 
of which B promised to pay A’s debts, among 
which was the plaintiff’s. Held, that B was 
chargeable as garnishee in an action against A. 
Chapman v. Mears, 8. C. Vt. Reporter’s Advance 
Sheets. 


17. GirTS—WHAT NECESSARY TO Pass TITLE. 

A, in contemplation of leaving home, purchased an 
accident insurance ticket, which, by its terms, 
was non-transferable under pain of forfeiture. 
Before leaving home, he laid the ticket on a table 
in front of his wife, and said to her that ‘‘she 
should take it, and take care of it, and if he got 
killed before he got back, she would be $3,000 
(the amount of the policy) better off.’’ Held, 
that these facts were insufficient to establish a 
gift of the ticket to A’s wife as against his cred- 
itors; that in order to establish such a gift it was 
necessary to prove that A intended to part with 
both the possession and property of the ticket. 
Williams’ Appeal; Harding’s Appeal;8. C. Pa. 
May 19, 1884; 15 W. N.C. 89. 


18, HOMICIDE—MURDER — DISEASE aS CAUSE OF 

DEATH. 

On an indictment for murder, if it is proven that 
the death was accelerated by the violence of the 
prisoner, his guilt is not extenuated, although 
death might be, and probably would have been, 
the result of the disease which then afflicted the 
deceased. People v. Moan, 8. C. Cal. Aug. 27, 
1884; 4 Pac. Rep. 545. 


19. INDICTMENT—ADDITION OF FALSE DEGREE OF 
ACCUSED. 
The addition in an indictment to the name of the 
accused of his degree or mystery is unnecessary 
and may be omitted, but the addition of a false 
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degree or mystery is fatal error upon a plea in 
abatement. State v. Daly, S.C. R. I. May 27, 
1884; Reporter’s Advance Sheets. 


20. INDICTMENT—SUFFICIENCY—‘‘ COMMON NIGHT 

WALKER.’ 

The words ‘*common night walker’’ have a tech- 
nical meaning in criminal law. Hence a complaint 
charging a woman with being a ‘‘common night 
walker’’ is sufficient without the allegation of 
particular acts. State v. Russell, S.C. R. I. May 
22, 1884; Reporter’s Advance Sheets. 


21. INNKEEPER—LIEN—WHO Is GUEST. 

An innkeeper has no lien upon the goods of a person 
who boards at his hotel with his wife and family, 
under a contract to pay £2 a week, but with no 
special understanding as to length of time. Reg. 
v. Hinton, 8. C. Vict. July 10, 1884; 6 Aust. L. 
T. 12. 


22. LIQUIDATED DAMAGES AND PENALTIES — FOR- 
FEITURE OF PRICE WITHOUT RECEIPT OF GOODS. 
A contract for the sale of goods, providing that the 

vendor should pay for all goods not received and 
paid for by a certain date while the title thereof 
should remain inthe vendors, provides for a pen- 
alty and not liquidated damages. Bradstreet v. 
Baker, 8. C. R. I. July 12, 1884; Reporter’s Ad- 
vance Sheets. 


28, MASTER AND SERVANT—NEGLIGENCE—FELLOW- 

SERVANTS—INSPECTOR AND BRAKEMAN. 

A brakeman employed on one of the freight trains of 
a railroad company and such inspector or the 
master mechanic as is charged with the duty of 
keeping its machinery, cars, and appliances in re- 
pair cannot be regarded as fellow servants, in such 
a sense, as to prevent the brakeman from recover- 
ing of the company, for an injury sustained by 
him because of the negligence of such inspector, 
or master mechanic. Cooper v. R. R. Co. 8.C. 
App. W. Va.; 24 W. Va. 87. 


24. MORTGAGE—SUBSTITUTION—PRIORITY. 

A mortgagee who takes a new mortgage from the 
grantee of his mortgagor, in place of the old one 
does not lose his priority over judgment liens, ex- 
isting subsequent to the date of the old mortgage. 

Fisher v. Spohn, Ont. H. Ct. Ch. Div. 4 Can. L. T. 
446 


25. MUNICIPAL CORPORATION—LIABILITY FOR La- 

TENT DEFECTS IN HIGHWAY. 

Where the owner of adjacent property ran a small 
gaspipe under a highway in such a manner that 
the same was exposed at the bottom of the gutters, 
and, after remaining there about six weeks, said 
pipe was broken at the point where it traversed 
the gutter by the deviation of a passing team, and 
within an hour afterwards a person passing with 
a light was injured by an explosion of gas escap- 
ing from the fractured pipe, the township is not 
liable for the injury, there being no evidence that 
the township authorities had any knowledge of 
the existence of the pipe up to the time of the ac- 
eldent. Otto Township v. Wolf, 8. C. Pa. June9, 
1884; 15 W. N. C. 83. 


26. NEGOTIABLE INSTRUMENTS— ACTION—POSSES- 

SION AND PRODUCTION. 

When an action is brought upon a negotiable in- 
strument it must be produced by plaintiff upon 
the trial, unless it is lost, or the plaintiff brings 
himself within the exemptions afforded by equity, 
or the statute. If it appears that the note is in the 
possession of another claiming to own it, the ac- 





tion must fail. McKinney v. Hamilton Estate, S. 
C. Mich. April, 1884; 18 Rep. 343. 


27. RAILROAD—- KILLING STOCK—- CONTRIBUTORY 

NEGLIGENCE. 

The defence of contributory negligence in a suit 
brought against a railroad for killing stock, by 
reason of insufficient fences, is untenable. Cong- 
don v. &. Co. 8. C.Vt. Reporter’s Advance Sheets, 
8. P; Cressey v. R.Co.,8.C.N. H. 29 Alb. L. J. 892. 


28. SALE—DECEIT—NON- DISCLOSURE. 

A buyer whoin answer to an inquiry as to his stand- 
ing, states that he has three thousand dollars in 
merchandise and accounts, and $300 in cash, but 
omits to state that he owed $2100 at the time, is 
guilty of such deceit as will defeat the sale of 
goods thereupon made. Newell v. Randall, S. C. 
Minn. June, 1884; 18 Rep. 344. 


29. SALVAGE—RIGHT TO—REQUEST OF SERVICES— 

SUCCESS OR FAILURE. 

A salvorin pursuance of a request, is entitled to 
compensation, according to the circumstances of 
the case, although he is unsuccessful, if the prop- 
erty is not lost or is otherwise saved; but a mere 
volunteer is not entitled to any compensation un- 
less he succeeds, and the fact that his reward de- 
pends on this contingency may enhance the 
amount of it; but even when a salvor acts in pur- 
suance of a request, and it is manifest that the 
property in peril must be wholly saved or lost, his 
compensation also depends upon the contingency 
of success and should be enhanced accordingly. 
The Queen of the Pacific, U. 8. D. C. Sept. 9, 1884; 
Daily Oreg. Sept. 12, 1884. 


30. STATUTE OF FRAUDS—AGREEMENT BETWEEN 
PRINCIPAL AND AGENT AS TO PURCHASE OF LAND. 
An agreement between A & B by which B as A’s 

agent, is to buy certain land, take the deed in his 
own name, hold it till A is ready to pay for it, and 
then, retaining a part of the land for his services, 
convey the rest to A, isa contract within the Stat- 
ute of Frauds, which A cannot enforce after the 
purchase, against B, the agent. Spencer v. Law- 
ton, 8. C. R. I. Apr. 12, 1884; Reporter’s Advance 
Sheets. 


81. TELEGRAPH COMPANY— NEGLIGENCE— EXEMP- 

TION. 

Proof of an unexplained delay in delivering a tele- 
egraphic message to a messenger is not sufficient 
to take the case out of the exemption from re- 
sponsibility for delay in delivery of unrepeated 
messages. Clement v. W. U. Tel. Co.8,J. C. 
Mass. Mass. L. Rep. Sept. 11, 1884. 


82. TORT—BREACH OF WARRANTY—DAMAGES. 

One who buys a horse with warranty of kindness 
cannot recover in tort for damage done by the 
breaking of his wagon and harness in consequence 
of unkindness of the horse, although the vendor 
knew the warranty to be false. Case v. Stevens, 
8. J. C. Mass. Sept. 1884; Mass. L. Rep. Sept. 11, 
1884, 


33. TRADE-MARK — COLORABLE IMITATION — WHAT 

CONSTITUTES. 

A made and sold ‘*‘Morse’s Syrup of Yellow Dock 
Root.’’ B sold a medicinal preparation in bottles 
having the words ‘‘Dr. Morse’s Celebrated Syr- 
up’’ blown in the glass and resembling perfectly 
A’s bottles in size and shape. The labels used by 
A and B were different and A’s bottles were 
wrapped in a paper cover while B’s were not. 
Held, that A was entitled to an injunction against 
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B, and to an account of the profits derived from 
it. Alexander v. Morse, 8.C. R.1I. July 12, 1884; 
Reporter’s Advance Sheets. 


34. TROVER—CONVERSION BY AGENT. 

An agent, who in good faith, refuses to deliver up 
to the demanding owner a chattel, until satisfac- 
tion of a-claim, untenable in law, while acting un- 
der instructions from his prinvipal, is guilty of 
conversion. Singer M’f’g. Co. v. King, 8. C. 
R. I., June 2, 1884; Reporter’s Advance Sheets. 


35. TRUST—TRANSFER OF FUND FROM ONE CAPACI- 

TY TO ANOTHER—LIABILITY OF SURETIES. 

If substantial assets be in the hands of a fiduciary, 
in one capacity, or he is solvent and able to pay 
over his indebtedness in that capacity to himself 
as fiduciary in another capacity, all that is re- 
quired to make the transferin such cases, is for 
him to make his election to hold it in the latter 
capacity and manifest that election by some act, 
admission or declaration, and such election will 
bind his sureties on his bond giverin the latter 
capacity. Gilmer. v. Baker, S.C. App. W. Va. 
April, 1884; 24 W. Va. 72. 


36. WILL—CONSTRUCTION—DEVISE TO EXECUTOR 
IN TRUST—RIGHT TO DELEGATE TRUST TO SUC- 
CESSOR. 

A legacy was given to A, whois also named execu- 
tor, ‘*to be by him invested in his name as execu- 
tor of my estate and the interest that may accu- 
mulate thereon to be paid by him to F during the 
term of his natural life,’’ with remainder over, 
is a legacy to him as executor, and not as an inde- 
pendent trustee, and he is justified in turning 
over such legacy to his successor upon his own 
resignation. Prubate Court etc. v. Angell, S.C. 
R. I. May 15, 1884; Reporter’s Advance Sheets. 


37. WILL—CONSTRUCTION—DEVISE FOR MAINTEN- 
ANCE OF CHILDREN. 

‘A devise to one in trust for the maintenance and 
education of two children, the testator gives them 
equal rights in the trust fund, and the adoption 
of one, and the consequent duty of the foster par- 
ent to support her, does not give the other child 
any right to the former’s half. Jones v. Grace, S. 
J.C. Mass. Mass. L. Rep. Sept. 18, 1884. 








QUERIES AND ANSWERS. 


[*4* The attention of subscribers is directed to this depart - 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received,and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 


QUERIES ANSWERED. 


Query 30. [19 Cent. L. J. 196.] A isa young, ig- 
norant woman, an heir to interest in a tract of land 
in Missouri; she lives in Illinois. B, her attorney and 
confidential agent, is employed by a town company to 
buy her interest in this tract. It is worth $50,000; 
pays $200 for a quit claim through false representa- 
tions of the value of the land. Prior to their obtain- 
ing a quit claim deed from A, the town company has 
made warranty deeds to purchasers of town lots. 
They did not have the entire and perfect title when 
the said deeds were made. Can the quit claim from 





A obtained in the manner stated revert and make 
good those deeds? Cite authority. D. 
Carthage, Mo. 


Answer. A quit claim does commonly revert, but 
this is by a fiction of law which will not be permitted 
to apply where it would injure others. Purchasers 
from the town Co. are not bona fide purchasers for 
value without notice so as to cut out A’s equity. 1. 
They were at the date of their purchase charged with 
notice of all that the chain of their title showed. 
Wade, Notice sec. 307 et seg. That showed A had an 
interest in the land. 2. A quit-claim deed carries notice 
in the U. S. and many State courts. Pomeroy Eq. Jur. 
sec. 753, note. 3. The Att’y for A was also Att’y for 
the town Co. Any knowledge he acquired and any 
fraud he was guilty of will be imputed to the town 
Co. Sugden Vendors, p. 6, sec. 9; Baker v. Monk, 4 
DeG. J. & S. 388; Clark v. Malpas, 4 DeG. F. & J. 
401. The Att’y in this case was guilty of a gross fraud 
and breach of faith. Of course A could sue the town 
and the purchasers to set aside her deed. Pea- 
body v. Fenton, 3 Barb. Chy. 451; Grimstone v. Car- 
ter, 3 Paige 421 Pomeroy Eq. Jur. sec. 756, note 1. 
The courts view dealings with young, illiterate, 
women suspiciously and puts on the other side the 
duty of showing fairness in the transaction. Selden 
v. Myers, 20 How. (U. S.) 506; Baker v. Monk, 4 
DeG. J. & S. 388; Clark v. Malpas, 4 De. F. &. J. 
401; Bigelow Frauds p. 279, et seg. The chapter in 
Pomeroy will repay close study. Cases on this sub- 
ject are numberless. B. 





Query 36. [19 Cent. L. J. 219.] A purchased 
from B ahorse, giving as security for payment 
promissory notes and a chattel mortgage. A there- 
after performs labor and service for B with the 
express understanding that part of the same shall be 
applied as full payment of the notes. B thereafter 
refusing to deliver to A his notes or to pay anything 
on the service, A brings an action, in justice court, 
for the full amount of his claim and recovers judgment - 
for same from which judgment B appeals. After 
judgment, and before appealing, B brings against A 
an action in replevin under his mortgage to recover 
possession of the horse. Question: Had B instead 
of bringing his action of replevin sued A on his notes 
could not A have set off his judgment as original 
claim and recovered against B judgment for the dif- 
ference aud cannot A by resort to similar proceeding 
defeat the replevin action brought by B and founded 
on the note and mortgage? Please cite authorities. 

E. F. H. 

Topeka, Kas. 


Answer. Yes. But the defense is in equity. The 
defendant should plead the mortgage in set-off with 
prayer for the surrender of the notes, cancellation of 
the mortgage and decree for any excess of the ser- 
vices over the sum due for the house. Rogers v. Kerr, 
42 Ark. 100. x. 

Jacksonport, Ark. 








RECENT LEGAL LITERATURE. 





SPEECHES, ARGUMENTS, AND MISCELLANEOUS 
PAPERS OF DAVID DUDLEY FIELD. Edited by 
A. P. Sprague. Intwo volumes. New Yok.r 
D. Appleton & Co. 1884. 


& 
David Dudley Fieldis certainly a great lawyer. 
He belongs to a family which may well be proud 
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ofits name. Steadily he has fought his way for- 
ward in the profession until he stands head and 
shoulders above them all. His fame is national, 
and his efforts in behalf of law reform has made 
his name so familiar that almost every lawyer has 
at his finger’s ends a record of his acts. His zeal 
. for codification is strongly characteristic. He has 
his heart set upon it, and if during his life, the 
movement shall be completely successful, it can 
be well said that to David Dudley Field was its 
success due. Here are recorded many of his 
great arguments and papers on Political and Con- 
stitutional Questions, and upon Law Keform, and 
it will pay every lawyer to expend some time in 
perusing them. The volumes are handsomely 
printed and neatly bound. 





REED ON STATUTE OF FRAUDS. A treatise on 
the Law of the Statute of Frauds and of other 
like enactments in force in the United States of 
America and in the British Empire. By Henry 
Reed of the Philadelphia Bar. In three vol- 
umes. Vol. 3. Philadelphia. Kay & Bro. 
1884. 


We are glad to see this valuable treatise ready 
for the practitioner in its completeness. This vol- 
ume concludes the treatment of trusts and takes up 
that of mortgages, partitions, deeds, statutes of 
limitations and miscellaneous statutes. An ap- 
pendix of all statutes of England and of all the 
United States follows. About twelve thousand 
cases would seem to have been examined by the 
author and his associates, if the table of cases 


be correct. A full and excellent § index 
follows the table of cases. This is one 
of the books of the season. The style, 


the manner of treatment, the arrangement, in 
fact, everything that is about the treatise is com- 
mendable. The fact that it is a three volume 
treatise will doubtless deter many from investing 
in it. Many books of great expectations have 
been the cause of sore disappointment, but we can, 
with the utmost candor, and with a feeling that we 
are by no means reluctant to bear the responsibil- 
ity for the consequences, recommend the purchase 
of the treatise by all who can afford it. It be- 
trays careful, conscientious, intelligent, and sys- 
tematic labor; it shows abundant thought, thor- 
ough familiarity with the subject, and a discrimi- 
nation nice enough to distribute the various sub- 
divisions of the treatise, in a symmetrical order. 
There are manybooks,which do not merit purchase, 
not because they do not represent conscientious 
labor, but because they stand for the workings of 
a mind unequal to the task of legal authorship; 
such books are withheld from our review depart- 
ment, for, by the impartial review they would 
receive, their defects would be disclosed, 
but when a _ good treatise wends its 
way into our sanctum, the gratification 
felt at the sight of it, compels us to pay a tribute to 
what we consider well spent labor, and it is to this 





‘ feeling, rather than to any desire to bestow praise 


that our words of commendation are to be attribu- 
uted. Such a treatise is Mr. Reed’s. The law up- 
on the subject he selected is rapidly growing; the 
number of the decisions upon the Statute of Frauds 
is a standing menace to the movement for codifica- 
tion; but Mr. Reed’s treatise, with occasional re- 
editing, will stand the test of time, and will proba- 
ably be cited and quoted with satisfaction long af- 
ter the author can in this life appreciate it. The 
publishers have taken good care to do their part as 
wellas the author. Noone remains te do his part, 
except the buyer. 








LEGAL MISCELLANY. 





ARGUING v. WRANGLING. 


Unskilfulness in boxing, cricket, and other sports 
shows itself in blind and futile eruptions of nervous 
energy. The adept is always self-possessed, watcbful 
and effective. In debate the same contrast may be 
observed. The novice cannot keep still; he must be 
continually lunging out at his opponent or the judge. 
If his adversary lays down a proposition of law, it 
must be instantly denounced; if he contends that the 
evidence bears a certain complexion, he must be im- 
mediately contradicted; if the judge asks a question, 
it is assumed that only one person is capable of an- 
swering it; and, after a ruling is given, or a judgment 
pronounced, it requires several minutes to bring the 
wrangler to a knowledge of the fact that he is beaten. 
Let a debate between such men as Edward Blake and 
Dalton M’Carthy be compared with the every-day ba- 
bel and wrangle of our chambers, and our remarks 
will be amply justified. The object of argument is to 
convince the judge, not your opponent. It should be 
borne in mind that the judge does not require con- 
stant aid in order that he may retain his common 
sense, and that for an appeal to his reason argument 
is more effective than noise. 

Interruption is sometimes not only justifiable but 
imperative. If, in reply, an advocate intentionally, 
or otherwise, misquote evidence, he should, with an 
apology for the interruption, be at the moment put 
right; and, indeed, an interruption at any stage, may 
be justified upon this ground. We have always 
thought however, that when the rules of debate per- 
mit a reply, itis the very worst policy to point out 
errors during your opponent’s address. Cet him 
proceed, let him build up his argument upon a mis- 
conception of the evidence or the law, let him assume 
premise after premise and cover himself with glory. 
Your task is being made easy. When your turn 
comes you have no ingenious argument to meet, you 
are hampered with no fine distinctions; you point out 
that there is no foundation for the grand superstruct- 
ure, and your case iswon. Interrupt your opponent, 
point out to him that his half-hour has been wasted, 
and, before he sits down, he will supply in some Way 
the deficiency, or adopt some other argument which 
it may be impossible to meet. 

Let, then, interruption be tempered with discre- 
tion, and, above all, with politeness. Barristers, 
whose manners are in other places unimpeachable, 
seem to forget that the rules of civility and gentleman- 
ly demeanor are for public as well as private life, and 
that it is, if possible, a more gross breach of culture 
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to shout down one who is addressing a judge, than to 
break in upon a friend’s conversation. Respect must 
be shewn for the judge as well as the one who is ad- 
dressing him. The one is listening, the other speak- 
ing, and your interpolation interrupts both listener 
and speaker. 

This brings us to another point. If the judge sees 
that interruption is either improper, or ill-regulated, 
or coarse, the rebuke should come quietly from him. 
If it be left to the speaker, it will be administered un- 
der a sense of annoyance and irritation, and it will 
not tend to harmony or tranquillity. Let the judges 
insist upon the observance of the prescribed order of 
addresses. Let there be the opening, the answer, 
and the reply, and let us be saved from the wrangle 
which, in Manitoba, so frequently commences at the 
opening. and culminating towards the end of the re- 
ply merges in it, and continues to rage until the dis- 
putants weary of their repetition. The training which 
our young men are at present undergoing will soon 
unfit them for argument and render their opposition 
offensive.— Manitoba Law Journal. 





PROPERTY IN TELEGRAMS. 


A novel question was suggested in a recent tele- 
graph case in England by the lord chief justice, whois 
reported to have told the jury that ‘‘the question 
whether a person has a property in a message or let- 
ter transmitted along an electric line is new. * * * If 
it were necessary to decide the case on this point, as 
one of copyright or literary property in the message, 
I should decide it against the plaintiffs, and hold that 
they had no ground of action.’’ The Solicitor’s 
Journal observes: ‘‘It is difficult to see any distine- 
tion in principle between the case of a letter and a tel- 
egram. Besides, the property in the paper on which 
aletter is written, whieh belongs to the recipient, 
there is also clearly, in the case of a letter actually 
transmitted, a right of property in its contents, and 
this right remains in the writer, the recipient having 
only the privilege of reading them for his own benefit. 
If the writer of a letter, instead of reading it, re- 
tains the letter, and employs some one else to write 
and send an exact copy of it to the person to whom 
it is addressed. it cannot be doubted that the original 
writer would have a like property in the contents of 
the letter. When therefore a man writes a message 
on atelegraph form, and employs a telegraph com- 
Pany to transmit an exact copy, and to write out such 
copy and send it to the person to whom the message is 
addressed, how is it that the original writer of the 
message has no property in its contents? The point, 
80 far as we know, has never been decided in En- 
gland, but in Kiernan v. Manhattan Quotation Tele- 
graph Company, 50 How. Pr. (N. Y.) 194, stated fully 
in Drone on Copyright, 122, the Supreme Court of 
New York granted an injunction to prevent a tele- 
graph company from copying and supplying to their 
customers news telegrams transmitted by the Associ- 
ated Press through the Atlantic Cable to the plaintiff, 
on the ground that the copying was an invasion of the 
plaintiff’s common-law right of property in the tele- 
gram.—Alhany Law Journal. 





CREDIBILITY OF WELSH WITNESSES. 


The credibility of Welsh witnesses has, we regret 
to say, become 3 byword with those familiar with the 
administration of justice in the Principality. The 
melancholy defect in the national character has long 
been 80 well established as to receive ‘‘judicial no- 
tice,’ but we do not remember that that notice ever 





took a more severe form than in certain expressions 
which fell from the learned judge of the Swansea 
County Court last week. ‘‘I have often,’’ said his 
Honor, on hearing that the testimony of six witnesses 
for the plaintiff was to be flatly disproved by an equal 
number for the defense, ‘‘to sit and hear people com- 
mit perjury and say nothing.’’ His Honor went on to 
point out the risk which the witnesses were incurring, 
butin spite of this warning, one David Thomas 
stepped boldly into the box and gave his evidence. 
Mr. Thomas appears to have shown badly under cross- 
examination, if we may judge from the following re- 
marks of the learned judge: ‘‘Your look tells me, 
sir,’’? said his Honor, ‘‘that you are committing 
perjury. Let anyone in the court look at him; that is 
enough;’’ and after adding that such a state of things 
was ‘‘most painful,’’ and ‘*positively dreadful,’’ his 
Honor gave judgment for the plaintiff. Had this oc- 
curred anywhere but in Wales, the warmth of the 
learned judge’s language, and still more the strong 
course he appears to have taken, might have been 
matter for unfavorable comment. Asit is, the most 
we can say is that Mr. David Thomas appears to have 
been a peculiarly unfavorable specimen of his race 
and class.—Law Times. 





TESTAMENTARY CAPACITY. 


The Torriano will case, in which a will was set aside 
on the ground that the testatrix was notof a sound 
disposing mind, will no doubt direct attention to the 
law of testamentary capacity. The most celebrated 
reported case of recent years is Banks v. Goodfellow, 
L. Rep. 5 Q. B. 549: 22 L. T. Rep. N.S. 813. In that 
case the rule was laid down that the mere fact that a 
testator has delusions is not sufficient reason why he 
should be held tw nave lost his right to make a will, if 
the jury is satisfied that the delusions have not affect- 
ed his mind as a whole, and cannot have influenced 
him in any particular disposition of his property. The 
will there questioned was upheld, although the testa- 
tor had been confined as a lunatic, and was, between 
the date of his discharge from an asylum and the date 
of the will, and also between that date and his death, 
subject to delusions ‘‘that he was personally molested 
by a man who had long been dead, and that he was 
pursued by evil spirits whom he believed to be visibly 
present.’’ ‘‘The text-writers,’’ observed Lord Cock- 
burn, in delivering the written judgment of the court, 
‘‘throw no light upon the point. They content them- 
selves with sta'ing in general terms that to be capable 
of making a willa man must be of sound disposing 
mind and memory, but they are silent as to the degree 
of mental disturbance which wiil amount to a want of 
disposing mind and memory.’’ In the judgment, 
therefore, all the cases were ‘‘reviewed.’’ and the 
law laid down as we have stated it by aeourt which 
was unanimous, and whose judgment was not ap- 
pealed against. In Boughton v. Knight, 28L T. Rep. 
N. S. 562, the same questions were again raised before 
Mr. Justice Hannen, who, in his summing up of the 
jury, further explained Banks v. Goodfellow (to the 
judgment in which he had been party), and directed 
the jury that ‘‘a man, moved by capricious, frivolous 
and mean, oreven bad motives may disinherit his 
children, and leave his property to strangers. He may 
take an unduty harsh view of the character of his chil- 
dren, but there is a limit beyond which it will cease 
to be a harsh, unreasonable judgment, and then the 
repulsion which a parent exbibits to his child must be 
held to proceed from a mental defect.’’ In this case 
the jury pronounced against the will, ard there is no 
doubt that in law juries have a very wide power in 
these cases, and that in fact they are very strongly 
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disposed to exercise it. Nor upon the whole do we 
see that any benefit would be derived from giving the 
power to a judge instead of to a jury.—Law Times. 





—— 


A DOG EXAMINED AS A WITNESS. 


At the Summons Court, Belfast, the other day, be- 
fore Mr.T. M. McClelland, J. P., a case in which a 
dog of high degree sought its rightful owner was 
heard at considerable length. Jas. Lavery summoned 
Henry Harrison for having in his possession a stolen 
dog. Mr. M’Erlean appeared for the complainant. 
Mr. Harper forthe defendant, and the dog appeared 
for itself. Lavery was then examined, and gave evi- 
dence to the effect that he was the owner of a yellow 
terrier with which he became acquainted in Cork when 
the dog in question was inits infantile stage. The dog 
was lost several months ago. but on the 29th of June 
it was seen at the heels of the defendant as he was 
perambulating the Belfast quays; and on that occasion 
plaintiff made no effort to make the dog, which he was 
certain was his own, recognize him; but he subse- 
quently claimed it as his property. The defendant 
flatly denied the allegations of the plaintiff, and 
stated that it was in his (the defendant’s) possession 
from the time it was two months old. The plaintiff 
said he was satisfied the dog washis. It was a yellow 
terrier, and was known amongst his friends as ‘*Bad- 
ger.’’ The plaintiff then went into particulars as to 
the physiognomy, figure and color of his canine 


friend, in which he stated his ears were cut 
short, and that its caudal appendage 
had never’ suffered any indignity in the 


matter of abbreviation. One ear was slightly dif- 
ferent from the other, owing to the fact that he was 
not well ‘*foxed.’’ The dog possessed other pecu- 
liarities, which were at length explained, and the il- 
lustrious animal was ultimately exhibited on the solic- 
itor’s table, where it gave viva voce evidence that 
might have been heard in the Town Hall. A commit- 
tee, consisting of Messrs. M’Erlean, Harper, Ser- 
geant M’Adory, and others, made a critical and ex- 
haustive examination of the unfortunate quadruped, 
which by his hostile demeanor showed that it objected 
entirely to the whole proceedings. Mr. Harper con- 
cluded his survey of Badger’s molars by pronouncing 
him the finest dog of his class he had ever seen. Bad- 
ger, however, seemed agreeably impressed by the at- 
tention paid to him. The vigorous manner in which he 
wagged his tail and the other visible tokens of respect 
for the Bar and Bench made a great impression. Un- 
fortunately his favors were not confined to the Bar, 
but equally bestowed on the defendant and the com- 
plainant. Sergeant M’Adory, an official learned in the 
ways of dogs, pronounced him a blueterrier. The 
complainant said he was a yellow dog, but when the 
animal made manifestations of joy on being called 
from a distance ‘‘Badger,’’ and recognized by the 
wagging of his caudal appendage the title of “Sweep,” 
the court found itself in a dilemma, and Mr. M’Clel- 
land, owing to the dog’s impartiality, ultimately de- 
cided that it was not a matter for a criminal court, 
and that if the parties wished to have the matter of 
the ownership of the dog settled they must take civil 
proceedings.—Irish Law Times. 








NOTES. 





——‘*‘Promise me, dear husband,’’ said young Mrs. 
Newbridge, affectionately, to Charles, ‘‘promise me 





never, in your darkest hours, ever to commit suicide 
—I am told it will vitiate your life insurance. ’’ 


—aA couple of pickpockets followed a gentleman 
for some distance with a view of availing themselves 
of the first opportunity to relieve him of his purse. 
He suddenly turned. into a lawyer’s office. ‘*What 
shall we do now?’’ asked one. ‘‘Wait for the law- 
yer,’’ said the other.—Ez. 


——‘‘My case is just here,’’ said a citizen to a law- 
yer. ‘*The prosecutor will swear that I hit him; I 
will swear that I did not. Now what can you lawyers 
make out of that if we goto trial??’ ‘‘A hundred 
dollars, easy,’’ was the reply.—Ez. 


—aA pretty good story is told upon the authority 
of one of the Postoffice Department Inspectors who 
was sent to North Carolina to attend to the prosecu- 
tion of a man who had rifled the United States mails. 
While the Inspector was waiting for his case to be 
ealled he satin the Court room. A jury filed into the 
Court room, and the Inspector observed that it was 
composed of seven white men and five colored men. 
**Gentlemen of the jury, have you agreed upon 
verdict?’’ asked the Clerk in that solemn manner 
which pertains to Court Clerks. ‘*‘We am, sir,’’ re- 
sponded an old gray headed Negro man, who had been 
foreman of the jury, either out of sport or because of 
his white head. ‘*What is the verdict?’ asked the 
Clerk. ‘*Why, Jedge,’’ said the colored 
foreman, looking up to the Court, ‘‘de jury am gone 
*Dimmycratic.’ ?’— Ez. 


—‘*You hev heern, gentlemen of the jury,” said 
an eloquent advocate, ‘*‘you hev heern the witness 
swar he saw the prisoner raise his gun; you hev heern 
him swar he saw the flash and heerd the report; you 
hev heern him swar he saw the dog fall dead; you hev 
heern him swar he dug the bullet out with his jack- 
knife, and you hev seen the bullet produced in Court; 
but whar, gentlemen, whar, I ask you, is the man 
who saw that bullet hit that dog?”"—Zz. 


—‘'‘Sir.”’ said a fierce barrister, **do you on your 
solemn oath swear that this is not your handwriting?”’ 
**I think not,’’ was the cool reply, ‘*Does it resem- 
ble your writing? ‘‘No, sir, I think it don’t.’’ ‘*Do 
you swear that it don’t resemble your writing?’’ 
**Well, I do.’’ ‘**You take your solemn oath that 
this writing does not resemble yours in a single 
letter?”? ‘*Y-e-s, sir.”’ ‘**Now, how do you know?” 
**Cause I can’t write.’’—Zz. 


— A story illustrative of the craze in Chicago for 
entering the plea of self-defense: Three men quar- 
relled in a room above a saloon, when one of them fell 
dead from heart disease. The others were fearful that 
they would be charged with the murder; so one went 
to the saloon and enticed the bar-tender out. while 
the other carried the corpse down and placed it in a 
chair with its head on atable, as if sleeping off a 
drunk. When the bar-tender returned, the two men 
took a drink, saying the drunken man in the, chair 
would pay for it, and went away. The bar-tender 
soon shook his customer and demanded his pay. The 
corpse fell over on the floor, and, as the bar-tender 
stood trembling with fear, the two men returned with 
an officer. The bar-tender, anticipating his arrest 
quickly said: ‘*He struck me first.’’—Ez. 
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